Ball Legal Firm, P.C.

Gail A. Ball, Esquire
Member, Supreme Court of the United States

March 7, 2011

Governor Robert F. McDonnell
Governor’s Office

Richmond

Dear Governor McDonnell:

My client, Jens Soering, has asked me to respond to Major Ricky Gardner’s letter to you
of February 26, 2011, in which he asks you to “deny clemency to Jens Soering.”

Major Gardner’s three-and-a-half page letter contains an astonishing 19 errors of fact or
significant omissions, and thus we cannot allow it to remain unchallenged. Unfortunately,
because of the sheer number of distortions, our response will necessarily be lengthy.

3,

Page 1, heading

What Gardner said: In the heading, he referred to a “Jens Soering Clemency
Petition.”

What he got wrong: As my letters of January 19 and February 18 made clear, my
client is deliberately and specifically not asking you for clemency, but for parole
and deportation.

Page 1, paragraph 1, line 1

What Garner said: He called himself “Major/Chief Deputy with the Bedford
County Sheriff’s Office.”

What he left out: He would not have achieved the rank of Major—or even
remained employed with the Bedford County Sheriff’s Office, see 3 below—but
his “success” in “solving” the Haysom case. Gardner’s entire career is based on
this one great “achievement.” If it were now to be acknowledged that he helped
convict an innocent man, the foundation of his life’s work would be discredited.
Thus Mr. Gardner has a great stake in maintaining Mr. Soering’s “guilt.” He is
far from a neutral party.

Page 1, paragraph 1, line 4

What Gardner said: He claimed he was the “lead investigator” in “April, 1985.”
What he got wrong: Another, more experienced, older investigator had the lead,
Mr. Chuck Reid. After my client and his girlfriend fled the U.S., Mr. Reid left the
Bedford Country Sheriff’s Office. He later became the chief jailer in the Roanoke
Jail. See 2, above: “Failure” in this case is a career-ender, so Mr. Gardner will
never admit his mistake.




Page 1, paragraph 3, line 2

What Gardner said: “Jens Soering confessed on three separate occasions.”

What he left out:

a) My client’s “confessions™ contained numerous errors that the real killer would
not have made. See the case summary “Why the Haysom/Soering Case
Warrants Reconsideration,” Which I submitted to you on January 19 (hereafter
“Summary”), pages 5 and 6: My client described one victim’s clothing
incorrectly, placed another victim in the wrong room, identified the wrong
knife, and failed to explain the overwhelming forensic evidence (including the
presence of all four blood types) that two perpetrators committed this crime,
among other errors.

b) Of the over 250 prisoners exonerated by the Innocence Project, 25% had
“confessed” to crimes they definitely had not committed—including
Earl Washington, Jr. and the “Norfolk 4 here in Virginia.

c) The real perpetrator, Elizabeth Haysom, confessed on tape on June 8, 1986,

“I did it myself...I got off on it.” See Summary, page 8.

Page 1, paragraph 4, lines 4 and 5

What Gardner said: “At trial, the state’s examiner was not allowed to give his

opinion™ about the bloody sock prints.

What he got wrong: The “state’s examiner,” Rick P. Johnson, was not allowed to

testify at trial at all, because his findings eliminated Mr. Soering as a suspect.

See Summary, pages 6 and 7, and all of the sock print reports and affidavits in the

Appendix.

a) On June 7, 1985, before Mr. Soering became a suspect, the “state’s examiner”
filed a Certificate of Analysis stating that the sock print “corresponds to...a
size 5 to 6 man’s shoe.”

b) After Mr. Soering’s arrest, he was determined to have a size 8 2 man’s foot,
thus eliminating him.

¢) For this reason, the prosecution never called the “state’s examiner”

Rick P. Johnson at trial and instead called Robert Hallett to present so-called
“overlays™ of sock prints.

d) The trial judge did not qualify Mr. Hallett as an expert because of uncertainty
over the validity of his methods, and because he was a former tire and belt
analyst—not a finger and foot print analyst.

e) During habeas corpus proceedings, forensic reports by fully qualified FBI
Crime Lab and New Jersey State Police finger and foot print experts were
introduced. They determined that Mr. Hallett’s overlays were “misleading”
and that the sock print matched only Elizabeth Haysom—not Mr. Soering—
in length.

f) In a 1997 brief, Assistant Attorney General John McLees admitted that the
sock prints “could not be sized with precision.”




Page 1. paragraph 4, last line

Page 2, paragraph 1, first line

What Gardner said: “Neither of the victims had type O blood. Both of these

pieces of evidence found at the crime scene [i.e., drops of O blood] were

corroborated in Soering’s confessions. Jens Soering has type O blood.”

What he left out:

a) In fact, all four blood types—the victim’s A and AB, as well as B and O—
were found at the crime scene, indicating the presence of two perpetrators.
See Summary, page 5.

b) Elizabeth has type B blood. Thus, this evidence corroborated her confession,
“I did it myself...I got off on it.” See Summary, page 8.

¢) Neither the O nor the B blood could be subtyped. 43% of the population has
O blood, and only 10% of the population has B blood. Thus the blood typing
evidence incriminates Elizabeth Haysom more than Jens Soering. However,
roughly 800,000 Virginians have B blood, and approximately 3.5 million have
O blood, so this evidence is, in fact, inconclusive.

Page 2, paragraph 1, line 2 et seq.

What Gardner said: “...the exterior front door light was on. Jens Soering could
not locate the light switch to turn off the light.”

What he left out: The fact that the exterior light was on does not prove which of
the potential perpetrators forgot to turn it off. There was no testimony at all that
Mr. Soering “could not locate the light switch”—in fact, the exact opposite is
true. In a typed summary of Mr. Soering’s “confessions™ of June 8, 1986,

Mr. Gardner specifically wrote that Mr. Soering told him he had turned off the
light. The fact that the light was on is yet another mistake that the real perpetrator
would not have made. See 4 above.

Page 2, paragraph 2, line 6

What Gardner said: Elizabeth Haysom “was quick to give us her fingerprints,
blood samples and foot impressions.”

What he got wrong: In fact, in April 1985, she did not provide foot impressions.
Then, in June 1985, while cleaning the Haysom residence for sale, Nancy
Haysom’s best friend, Annie Massie, observed Elizabeth removing her shoe and
comparing her foot to the bloody sock print. Mrs. Massie reported this to the
police, who then obtained Elizabeth Haysom’s sample foot prints in the fall of
1985. Shortly afterward, she and Mr. Soering fled the country.

Page 2, paragraph 4, lines 2 and 3

What Gardner said: During a preliminary interview in October 1985, Jens
Soering “was uncooperative and refused to give us his fingerprints, blood sample
and foot impressions™

What he left out: Investigator Reid told Mr. Soering that he was “99% sure”

Mr. Soering did not commit the crime, and he confirmed that investigators had
no probable cause to seek his samples.




10.

11

12

Page 2, paragraph 35, lines 4 and 5

What Gardner said: “If that was true [i.e., if Mr. Soering was innocent], then why

did he refuse to give us his physical evidence on October 6, 1985, and leave the

country less than a week later?”

What he left out:

a) Mr. Soering testified about this at trial, so Mr. Gardner knows the answer!
After police obtained Elizabeth Haysom’s foot impressions in the early fall of
1985, see 8 above, she and Mr. Soering decided they had to flee because the
police were closing in. They realized they would spend the rest of their lives
on the run. Thus Mr. Soering decided not to provide any physical samples that
could be used to identify him if he were arrested years later, living under an
assumed name.

b) At trial, the judge ruled that the jury could draw no conclusions from
Mr. Soering’s refusal to provide samples because that was his right under the
Fourth Amendment: there was no probable cause.

Page 2, last paragraph, line 6
What Gardner said: The diary found by police “was co-authored by Soering and

Haysom.”

What he left out: Trial testimony established that the first half of the diary—the
part with the “incriminating” passages—was written by Elizabeth Haysom only.
This becomes important below.

Page 3, paragraph 1, lives 2 and 3

What Gardner said: He quotes a sentence out of the diary, written by Elizabeth

Haysom, see 11 above: “Perhaps fingerprints on the coffee mug used by Jens in

the Bedford interview gave him away.” (Please note use of third person by

Elizabeth Haysom.)

What he left out:

a) Mr. Soering’s fingerprints were not found at the crime scene!

Only Elizabeth Haysom’s fingerprints were found there, and they were in an
incriminating location: on a vodka bottle near Derek Haysom’s body. Both
victims had blood alcohol levels of .22. See Summary, page 8.

b) In the very same diary passage in which Elizabeth Haysom wrote about
Mr. Soering’s fingerprints on a coffee mug, she also wrote about meeting an
Irish terrorist named “Rover” who was supposed to provide false passports,
and about undergoing experimental laser brain surgery just prior to going on
the run.

c) Why did Elizabth Haysom fantasize in the diary? Because she was a
“borderline schizophrenic” and a “pathological liar,” according to court-
appointed British forensic psychiatrists Dr. John Hamilton and
Dr. Henrietta Bullard, who examined her six month later. A few months after
this diagnosis, the court-appointed Virginia psychiatrist Dr. C. Showalter
confirmed their finding. (Today “borderline schizophrenia™ is known as
borderline personality disorder.) At Elizabeth Haysom’s 1987 sentencing
hearing, her brother, Dr. Howard Haysom, testified that she lied and




15.

L R R B i e e i e B

Gardner’s presence:

Beever: Would you consider, taking into account your answer, pleading guilty to
something you didn’t do?

Soering: Would I consider that?

Beever: Yes.

Soering: 1 can’t say for sure right now, but I can see, I can see it happening, yes.
I think it’s a possibility. I think it happens in real life.

Beever: I disagree with you, but don’t let’s get into any legal arguments right
now. I’'m sorry. I think you answered my question.

Soering: I mean, you know. I couldn’t answer that question right now. I
certainly hope that, I hope very much that it’s not going to come to
something like that.

But the very next day, it did come to something like that: Mr. Soering gave a

false confession to Mr. Gardner. Mr. Gardner has known about this for 25 years,

since he was present at both statements. This is one of the reasons why he will
never admit that he helped convict an innocent man.

Page 3, paragraph 4, line 1

What Gardner said: “Later that Sunday evening [of June 8, 1986], Elizabeth
confessed to her part of the murders.”

What he left out: See 4-c above, she actually confessed, “I did it myself...

[ got off on it.”













