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   Face the facts 
“It is now well in excess of a quarter of century that most functions that combine to 
form what is known as the oversighting and safeguarding system in Victoria’s 
disability sector have existed.  The inclusion of the Disability Services Commissioner 
has combined to operate with the other functions for over eight years.  Yet, abuse, 
neglect, exploitation and violence being perpetrated against people with disabilities 
are commonly accepted as being on the rise and systemic.  For those in positions of 
power, influence and responsibility to continue to blame the system is a cop-out.  The 
Parliamentary Inquiry must now call it as it is.  The facts must be faced.  It is not the 
system that has failed.  It is people who have failed.” 
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PRELIMINARY ADVICE 
 

1. In addition to the matters specific to Stage 2 of the Inquiry, this 
submission also makes reference to matters submitted to the 
Committee as part of the Stage 1 process.  In doing so, the writers 
contend the divide between Stage 1 and Stage 2 of the inquiry is 
functional only and therefore as such it should not be seen in black 
and white terms.  Instead it must be recognised there is a 
relationship between the two stages.   

 
2. This submission is divided into nine principal parts.  Part One relates 

to aspects of Stage 1 of the inquiry.   
 
3. By the inclusion of the Part One comments, the writers acknowledge 

the Terms of Reference as laid down for the Committee, with 
particular reference to the focus of Stage 1 of the inquiry being to 
“inform Victoria’s position on appropriate quality and safeguards for 
the National Disability Insurance Scheme”.  Further, that the Inquiry 
should “seek not to prejudice any investigations being undertaken by 
the Ombudsman or any Victorian government agencies or any legal 
proceedings” and further, to “work cooperatively with the Ombudsman 
to avoid unnecessary duplication.” 

 
4. Part Two of this submission addresses the eight recommendations as 

detailed in the Interim Report for Stage 1 of the inquiry.  The 
rationale for this inclusion being that the recommendations, if not in 
total at least in part, cannot be divorced from particular aspects of 
Stage 2 of the inquiry.   

 
5. Part Three of the submission specifically addresses the questions 

identified in the Interim Report and as applying to Stage 2 of the 
inquiry. 

 
6. Part Four explores a number of questions and issues not addressed 

by those questions identified by the Committee.  In so doing the 
writers note the Committee’s advice as per page xxix of the Interim 
Report that the list of questions as detailed in the report “is not an 
exhaustive list.” 

 
7. Part Five highlights matters as associated with the Terms of 

Reference for Stage 2 of the inquiry that the writers contend are 
important considerations for the Committee.  

 
8. Part Six is significant in that it addresses the major concern of conflict 

of interest and the tension that exists between independence and 
accountability.  This represents what the writers submit is a level one 
consideration, particularly given the divide that exists between 
maintaining particular entities involved with the current system and 
creating an entirely new entity to encompass the broad span of 
functions.    

 
9. Part Seven highlights what are described as ‘fair and reasonable’ 

questions for the Committee to consider.  It also challenges the 
Committee to be uncompromising in addressing the people failures 
in the abuse, neglect exploitation and violence equation. 

 
10. Part Eight provides a concluding comment and highlights particular 

challenges the writers contend must be addressed by the Committee.  
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11. Part Nine poses the critical question:  Will Anything Change?  A 
coloured box is used to highlight the significance of this question. 

 
 

12. In order to highlight what the writers describe as ‘red flag’ 
comments, the ‘Red Alert Commissioner’, as adjacent, has been 
inserted, as appropriate, throughout the submission.   

 
13. Red flag comments are comments that represent what the writers 

contend are First Order matters the Committee must address. 
 

14. The writers have also ‘blue-boxed’ four sections of the submission.  
These sections propose innovative and bold initiatives.  On this 
matter, the writers note the frequent call for innovation.  Yet, despite 
this, the evidence suggests there is little by way of innovation in 
creating a bold approach.  Instead, the writers contend it is 
reasonable to argue that those already in positions of power and 
authority seem keen to hang onto their positions.   
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PART ONE – A FOCUS ON THE INTERIM REPORT 
 
Process issues associated with Stage 1 

 
15. In its Interim Report the Committee advised that in June 2015 it 

heard from eight entities.  It also advised that it received 28 written 
submissions and 11 supplementary submissions.   

 
16. Based on the figures detailed on page xxxiv of the report, 54 per cent 

of the submissions were from advocacy organisations, family 
members of people with disabilities or people with disabilities.  By 
contrast, of the eight entities who presented in person to the 
Committee, six of the eight (or 75 per cent) represented statutory 
bodies.  Of the other two, one was an advocacy organisation 
representing itself, and not presenting as a peak body for advocacy 
organisations.  This organisation is not listed as having made a 
written submission.  The other was the peak body for service 
providers.   

 
17. The significance of the above figures is they demonstrate how the 

Committee, in determining the public presentations to be made as 
part of the Stage 1 process, totally ignored members of the public 
being given the opportunity to present in person to the Committee.  
The writers of this submission made several representations to be 
heard in person and were also aware that other members of the 
public, as in family members of people with disabilities, had also 
made representations to the Committee to be heard.  

 
18. To exacerbate the denial of access by the public to the Committee in 

terms of personal representation, the Interim Report notes that on 
25 May 2015 the Committee “requested the Department of Health and 
Human Services and the Victorian Ombudsman attend separate 
meetings to brief the Committee on matters relating to Stage 1 of its 
Inquiry.”  This action must be seen as being significant from two 
perspectives.  Firstly, it gave both the Ombudsman and Department 
of Health and Human Services (DHHS) access to the Committee ahead 
of everybody else, noting that the call for submissions was not 
advertised until 28 May 2015.  Secondly, despite these briefings, the 
Ombudsman and representatives of DHHS were then given a second 
‘bite of the cherry’ by being able to present in person as part of the 
public hearings.   

 
19. While the writers note that the Committee intends to “hold further 

public hearings during Stage 2 of the Inquiry” they can only but hope, 
and urge, that the Committee takes a far more inclusive approach in 
truly making this public inquiry open to members of the public, to 
present.   

 
20. The writers are concerned that the public not being invited to 

present in person as part of the Stage 1 process meant that the 
Committee did not hear in person from any member of the public as 
to their views as to what the Victorian government’s position should 
be for the NDIS quality and safeguarding framework.   

 
21. It should also be noted that while the writers have acknowledged the 

requirements of the Committee to take account of the activities of the 
Ombudsman in terms of her investigation, nonetheless, at the time of 
the briefings the Ombudsman had not publicly released her Phase 1 
report.  However, when the Ombudsman presented before the 
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Committee on 29 June 2015, this was after her Phase 1 report was 
presented to Parliament on 25 June 2015. 

 
“Gladwellian” - Avoiding protectionism and playing the Happy Families 
game  

 
22. The term “Gladwellian” has been used by other writers and despite 

what some might assume, it is not a derivation of “Orwellian’.  A 
writer in the New Yorker magazine, and also author of the book The 
Tipping Point, Malcolm Gladwell, gave rise to the term as the result of 
writing about the concept of what he calls counter-intuitiveness.   
 

23. The writers accept that in some circumstances, counter-intuitiveness 
can apply, as in accepting something that although at first blush 
might be considered wrong, can be turned around to promote a 
legitimate opposing position.  However, they argue that by 
minimising the failings of those in positions of power and influence 
by rationalising their failings, or engaging them without interrogating 
their contributions, is akin to being “Gladwellian” or counter-
intuitive.  They argue this approach has no place in an inquiry such as 
that being undertaken by the Committee. 

 
24. The writers argue that when addressing the matter of abuse in the 

disability sector, the failure of those responsible for oversighting and 
safeguarding in not exercising due diligence or meeting the full 
requirements of their legislative remit should never be addressed as 
counter-intuitive, either by minimising responsibilities or failing to 
fully prosecute the case against such failures.   

 
25. This approach can only be considered from the perspective that 

those who have responsibility for challenging governance and 
safeguarding failures want to avoid ‘going too hard’ on those 
responsible for the failures.  The consequence of failing to fully 
challenge and consider the evidentiary base leads to an outcome that, 
albeit perhaps unintentional, can be perceived as affording some type 
of protectionism. 

 
26. The writers are reminded of the children’s card game ‘Happy 

Families’ where the objective of the game is to keep the families 
together by playing until no families are separated among different 
players.     
 

27. The writers urge the Committee, that in addressing the matter of 
abuse in the disability sector, they do not see themselves as having to 
play Happy Families.  This occurring by avoiding to condemn the 
actions, or in some cases the inactions, of those who comprise the 
‘safeguarding family’, simply because the positions of those in this 
‘family’ convey a sense of righteousness.  And, therefore, by virtue of 
their position they are considered as being above reproach. 

 
28. The writers express dismay at the Committee’s failure to vigorously 

pursue several responses to questions or to challenge aspects of 
submissions made by particular respondents, when presenting in 
person to the Committee. 

 
29. The writers express concern that respondents, including the 

Disability Services Commissioner and significantly Mr Rogers from 
DHHS, were not required to substantiate particular statements they 
made and were not challenged on their use of evasive language. 
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30. The inquiry is not an episode of Yes Minister.  It is a once in a 
generation opportunity to prosecute the case against abuse, neglect 
exploitation and violence occurring in the disability sector.  As such, 
it must call to account those people who have failed to exercise due 
diligence. It must avoid acting counter-intuitively or engaging in 
Happy Families.   
 

The scale of abuse in disability services 
 
31. The Interim Report on page 16 makes comment in relation to the 

scale of abuse in disability services, and noted it as a key question for 
the Committee’s consideration.  The Committee reported “there was 
no reliable source of information and it was unable to determine the 
extent of abuse in disability service providers.”  They further noted that 
the Ombudsman in her Phase 1 report reached a similar conclusion.   

 
32. While the writers acknowledge the complexities in determining the 

scale of abuse, including neglect and violence, occurring in the 
disability sector, particularly given the fact that ‘if we don’t know its 
occurring how do we know its extent’, the writers nonetheless 
contend that the Committee should not be diverted from its task on 
the basis of a lack of quantitative data. 

 
33. In relation to the above, it is significant to note that the Disability Act 

2006 in effect sets the boundaries for the Parliamentary Inquiry as to 
what constitutes the disability sector.  By contrast, the Ombudsman’s 
investigation established a wider perspective by also including 
Supported Residential Services, the Transport Accident Commission 
(TAC) and WorkCover.  

 
34. Surprisingly, however, the writers note the Ombudsman excluded 

children with disabilities in the Child Protection sector from her 
considerations.  

 
35. Notwithstanding the above difference in parameters, the writers 

contend that based on the statement of the Public Advocate and the 
Community Visitors concerning the level of abuse as reported in their 
2014 Annual Report and also the Ombudsman’s investigation, there 
is a significant level of abuse, neglect and violence occurring.  

 
36. Additionally, however, the writers argue that while the quantity and 

type of abuse being perpetrated may well provide useful statistical 
data, nonetheless the inquiry must focus on the fact that people with 
disabilities are subject to abuse, neglect, violence and exploitation.  
Therefore, while the extent and nature of these acts may well 
highlight the degree to which the current safeguards system is failing, 
the fact is – and as noted by the Yooralla case – one case of abuse, 
neglect and violence must be considered as one too many.   

 
37. The fact that the Parliament of Victoria has seen fit to initiate this 

inquiry, and noting that it is only one of at least three activities being 
undertaken in relation to the abuse of people with disabilities, this 
can reasonably be assumed to suggest that the matter of abuse, 
neglect and violence is considered as a major concern.   

 
38. The writers contend that the Parliamentary inquiry must promote 

that the abuse of people with disabilities be given the same emphasis 
as that given to the abuse of children in care as previously addressed 
by the Victorian Parliament, and as currently being addressed by the 
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Royal Commission into institutional responses to the sexual abuse of 
children.   

 
39. Despite the similarities, the failure of the Committee to engage 

families of people with disabilities, people with disabilities 
themselves and advocates in their public hearings to date, tends to 
undermine or minimise the concerns related to abuse, neglect and 
violence in the disability sector.  

 
The focus on the National Disability Insurance Scheme (NDIS) 
 
40. Despite the Committee being required to take account of the NDIS as 

part of its Stage 1 deliberations, the writers express significant 
concern that not only the focus of this Committee, but also the focus 
of many other entities and individuals in the disability sector, seems 
to be more and more on the NDIS and the future activities associated 
with it.   
 

41. While the writers do not deny that such matters must be considered, 
nonetheless, they also argue that given it will be some years yet 
before the full roll out of the NDIS occurs, it is therefore essential that 
the Committee takes full account of what actions are required in a 
‘here and now’ sense in order to establish better protective 
mechanisms as well as addressing abuse, neglect and violence when 
it does occur in Victoria.   

 
42. They contend that such considerations must put front and centre the 

matter of consequences for perpetrators as well as those responsible 
for protecting the rights of people with disabilities to live free from 
abuse, neglect and violence.   

 
43. In relation to the above, the writers note that while Stage 2 is likely to 

take a more ‘Victorian focus’, given that the Stage 2 report is not due 
until March 2016, and further that the government has a six month 
period to respond to the recommendations in the Stage 2 (final) 
report, this means that the deliberations of the government in 
relation to the findings and recommendations of the Committee may 
not be made public until September 2016.   

 
44. By this time, and based on current information, it is likely that the 

Council of Australian Governments Disability Reform Council (COAG 
DRC) will have made its determinations regarding a number of 
aspects of the operation of the NDIS, including safeguarding and 
advocacy.   

 
45. The danger that this then presents is that the Victorian government 

could simply ignore what needs to happen in Victoria pending the full 
roll out of the NDIS, on the basis that final determinations have 
already been made about the NDIS.   

 
46. As such, there is a high potential for a gap of three to four years 

minimum, pending the full roll out of the NDIS by end June 2020, 
where no significant changes are therefore made in Victoria, 
particularly if any of the recommendations proposed by the 
Committee relate to legislative amendments or new legislation, 
which would no doubt take time. 

 
47. While the writers acknowledge that the Committee does not control 

the timelines, and the current activities and possible outcomes of the 
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COAG DRC deliberations, nonetheless they urge that the Committee 
recognises this dilemma and highlights it in its final report.     

 
Reference to the Senate Community Affairs References Committee inquiry 
into abuse of people in institutional and residential settings 

 
48. While the writers acknowledge that the Committee has the authority 

to inform itself as it sees fit, they express concern at the comment 
made on page xix of the Interim Report that “a number of sources of 
information and evidence have assisted the committee in reaching its 
recommendations for Stage 1”.  Significantly, the writers note the 
reference to submissions that have been provided to the Senate 
Community Affairs References inquiry into abuse of people in 
institutional and residential settings.  
 

49. The writers challenge the Committee’s reference to any submissions 
made to the Senate inquiry on the following basis: 
 Given that the Terms of Reference for the Senate inquiry and 

those for the Victorian Parliamentary inquiry do not replicate 
each other, then it should not be assumed that submissions 
made to the Senate inquiry have direct relevance to the 
Parliamentary inquiry.  

 In making a submission to the Senate inquiry, even if a 
submitter has also made a submission to the Parliamentary 
inquiry, it must be considered that the party making the 
submission would not necessarily agree that his or her Senate 
submission be considered by the Victorian inquiry or used as 
representing evidence to support findings or outcomes of the 
Victorian inquiry. 

 Apart from the fact that the Senate inquiry is a nationwide 
inquiry, it must also be noted it was only partway through at the 
time the Victorian Committee considered submissions that had 
been made to it. 

 Further on this matter, given that the Senate inquiry had not yet 
established any report identifying findings or recommendations, 
it must also be considered to be pre-emptive of the Victorian 
Inquiry to have made any reference to submissions made to the 
Senate inquiry.   

 
50. As such, the writers therefore condemn the Victorian Committee for 

having strayed into the area of the Senate inquiry’s jurisdiction, and 
using submissions to the Senate inquiry in order to give the illusion 
that the Victorian Stage 1 inquiry was wide-ranging, particularly 
noting that Stage 1 of Victoria’s inquiry was specifically required to 
inform Victoria’s position in relation to the NDIS. 
 

Reference to the NDIS proposed quality and safeguarding framework 
 

51. In addition to using submissions made to the Senate inquiry, the 
writers note that the Victorian Committee has also made reference to 
the NDIS Consultation Paper on the Quality and Safeguarding 
Framework and submissions to that consultation.  The Interim 
Report “identified limitations in the scope of the NDIS consultation 
paper” (p xix).  Whatever the efficacy of this statement, the writers 
contend that it is ill considered in terms of the responsibilities of the 
Victorian Inquiry.   
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52. As already noted, Stage 1 of the Victorian Inquiry is to inform 
Victoria’s position in regards to the NDIS quality and safeguarding 
framework, and therefore as such is not to specifically respond to the 
NDIS consultation paper, on the basis that it is reasonable to assume 
this should be done at the COAG DRC. 
 

53. In addition to the above, however, the same issues as applying to 
submissions made to the Senate inquiry also apply in relation to 
individual and entity submissions made to the NDIS consultation 
paper.  

 
54. The writers contend that the Interim Report of the Victorian inquiry 

fails to provide any rational support as to why it sought to consider 
submissions made to the Senate inquiry and the NDIS consultation 
paper.  Indeed, the writers argue this constitutes a diversionary 
action and one that to some degree diverted the responsibilities of 
the Parliamentary inquiry.   

 
The referencing of the NDIS proposed Advocacy framework 

 
55. The writers note that despite comments regarding advocacy within 

the Interim Report, only brief reference and recommendation is 
made to the current federal government’s review of the National 
Disability Advocacy Framework and the proposed federal review of 
the National Disability Advocacy Program.  (Page 66). 

 
The Ombudsman’s Phase 1 report and recommendations 

 
56. Notwithstanding the Committee being required to take account of the 

Ombudsman’s investigation, the writers do note the Committee’s 
acknowledgement that the principal focus of the Ombudsman’s 
investigation is “on the reporting of allegations of abuse”. (Page 
xxxvii) 
 

57. Therefore, given the above, the writers contend the import of the 
Ombudsman’s investigation as relating to Stage 1 of the 
Parliamentary inquiry must be considered to be minimal.  Despite 
this, aspects of the Ombudsman’s report have clearly been given 
considerable weight, as, for example, references made in chapter 5 of 
the Interim Report.   

 
58. The writers note that the Ombudsman considers her 

recommendations as being made to inform the Committee “as it 
considers what ought to be done at the structural level pending the full 
roll out of the NDIS.”  Regardless of what the Ombudsman has said in 
her two recommendations, the Committee should make findings and 
recommendations on all the evidence and submissions made to it.   

 
The concept of the normalisation of violence  
 

59. The Interim Report (pp 82-83) makes reference to the concept of the 
‘normalisation of violence’.  Associated with this, a commentary is 
also provided in relation to the importance of ‘cultural change’.   

 
60. The writers note the reference in 4.5.1 of the Interim Report of a 

comment attributed to the Public Advocate and a quote from her, 
referencing a case study of a person with autism.  The writers note 
the report then makes reference to “attempts at culture change” and 
what is called a “zero tolerance framework”.   
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61. The writers find it incomprehensible that a single case study 

referencing a single type of disability, as in autism, would be used to 
suggest that this constitutes evidence of what is called a 
‘normalisation of violence’.  It is further incomprehensible that this 
same single case study is suggested as providing evidence to suggest 
that people with challenging behaviours living together is considered 
acceptable, and then using this contention as representing a 
“significant part of the culture that needs to change”. 

 
62. To add to the concern, the Public Advocate is then quoted as saying 

that “I think there is a vacuum in leadership and it is the leadership 
that is really critical.”   

 
63. The contention that the above statements are misleading cannot be 

ignored.  Given that it is the Public Advocate who has alleged and 
pursued the concept of the normalisation of violence, the writers 
argue that, even if unwittingly, weight may inappropriately be given 
to the statements associated with this.  Concern as to the misleading 
nature of the statements is emphasised even more when there is no 
evidence in the Interim Report to suggest that the Committee has 
challenged the statements, and instead appears to have simply 
accepted them.   

 
64. The writers challenge the statement made by the Public Advocate.  

They argue that in the absence of well-grounded evidence to 
demonstrate that there is a ‘normalisation of violence’, this 
contention borders on the ill conceived and ill informed.  It seems to 
suggest that people with disabilities, and certainly those with autism, 
have a greater tendency towards violence, this being either by way of 
self-abuse or violence towards others, than do other members of 
society.  The Committee should have challenged the statement.     

 
65. There has been no explanation of the broader issues of dealing with 

challenging behaviours or attempts by the Committee to explore how 
challenging behaviours might be dealt with in the context of abuse, 
neglect and violence.  Nor has there been any commentary made by 
the Public Advocate as to what alternative arrangements might be 
provided for people who exhibit challenging behaviours.  The writers 
emphasise that the concept of ‘challenging behaviour’ is a broad 
ranging one and yet, as used in the context of the comments on page 
82 of the Interim Report, seems to suggest that anyone who exhibits 
a behaviour that requires intervention of some type should not be 
housed with anyone else, regardless of whether or not the others also 
exhibit challenging behaviours.   

 
66. Essentially the above highlights a whole new area of inquiry.  This is 

the matter of accommodation needs, the relationship to staff skills 
when dealing with challenging behaviours, the concepts of rights and 
choice of those with disabilities to choose those who they live with, 
as well of course the always overriding consideration of budgetary 
constraints.   

 
67. While the writers acknowledge the importance of discussing the 

above factors, nonetheless they consider it totally inappropriate for 
single statements such as that made by the Public Advocate to go 
unchallenged by the Parliamentary Inquiry.   
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68. Despite the role of the Senior Practitioner as having a major part to 
play in overseeing the planning and implementation of strategies 
associated with individuals who display challenging behaviours, in 
the context of what has been reported in the Interim Report it 
appears as though the Public Advocate has ignored the significance of 
the work of the Senior Practitioner.  There was no querying by the 
Committee as to whether or not the Public Advocate had referred 
matters of concern to the Senior Practitioner.   

 
69. The Public Advocate talks about “a vacuum in leadership”.  In so doing 

the writers suggest that in discussing leadership it is essential to 
therefore consider the role of the Public Advocate, that of the Senior 
Practitioner, the responsibilities of service providers, and why there 
is a dearth in housing options.  The writers contend that in part this 
dearth can be attributed to a failure in leadership across the sector.  
Also, in terms of the specific matter of clients with challenging 
behaviours, it infers that there has been a failure of the Public 
Advocate liaising with the Senior Practitioner in relation to him 
providing input into the placement of people who require behaviour 
support plans, and hence the link to compatibility. 

 
70. The writers contend that for the Public Advocate to talk about a 

“vacuum in leadership”, without acknowledging there is also an 
expectation imposed on her to function as a leader in the disability 
sector, is gratuitous towards others in the sector who also have a 
leadership responsibility.   
 

71. The writers acknowledge that the Public Advocate does not control 
the development of housing stock, nor does she control the 
expenditure of funds allocated to DHHS and funded agencies, and 
equally she does not control the employment and training of people 
in the disability sector.  Nonetheless it could well have been expected 
that the Parliamentary Committee would have sought her view as to 
where the gaps are in leadership, and how they might be best 
addressed, given the categorical statement made by her.  This 
appears not to have happened.  

 
72. Further on the matter of leadership, the writers also note that on 

page four of his 2014 Annual Report, the Disability Services 
Commissioner also makes reference to leadership by stating that 
“Leadership across the sector continues to be challenged.”  Yet he fails 
to make any mention of his role as a leader and how he has failed to 
lead by not investigating complaints associated with abuse and 
neglect.  Yet, significantly, he questions the “rigour of the 
investigations” conducted by service providers.  

 
73. The writers contend that it is most concerning that individuals such 

as the Public Advocate and the Disability Services Commissioner talk 
about leadership, and condemn the failure of others to exhibit it, 
without ‘looking in the mirror’ at their own failure to demonstrate 
leadership.  The Committee must thus therefore expose the total of 
the leadership failures in the current system.   

 
74. The writers argue that in terms of watchdog entities, the Secretary of 

DHHS and Boards and Chief Executive Officers of funded agencies, 
leadership is an individual and collective responsibility.  It cannot be 
handballed and it cannot be ushered in as a throwaway line in order 
to bolster the position of one individual at the expense of another.  As 
an individual and collective responsibility, it is high time that the veil 



Submission - Inquiry into Abuse in Disability Services – Stage 2 
 

 

_______________________________________________________________ 
Authors: Max Jackson and Margaret Ryan                                10 September 2015 

13 

of protectionism is pulled aside and those who have shown they 
cannot lead are replaced.  

Cultural change  
 
75. On the matter of cultural change, the writers argue that again the 

Committee has missed the point of this by in a sense mixing and 
matching culture as being in part systemic and in part people.  
Nowhere in the Interim Report has reference been made to those in 
positions with leadership responsibilities - including Boards, Chief 
Executive Officers, DHHS, the Disability Services Commissioner and 
the Public Advocate - as being the principal vehicles through which 
cultural change should be effected.   

 
76. Again, the writers point to the apparent reliance by the Committee on 

systemic underpinnings, such as legislation and rights statements 
and concepts such as the Zero Tolerance Framework, as being the 
way to effect cultural change.   

 
77. The writers argue that until such time as highly influential bodies 

such as the Parliamentary Committee acknowledge and pursue the 
failure of key people in the system, as in actually naming them rather 
than referring to “other statutory entities” (page xxii) then whatever 
changes are made will be simply akin to papering over the cracks. 

 
78. The writers cannot understand the apparent reluctance of the 

Committee, and people in positions of power and influence, to expose 
the deficits, as they truly exist.  Instead, their reports provide a 
commentary that is devoid of critical analysis or legitimate criticisms 
of those individuals who are responsible for particular functions 
within the system, rather than acknowledging that specific people do 
have statutory responsibilities.  And, in many instances, they have 
failed to deliver fully on these responsibilities. 

   
79. A classic example of the above is evidenced by the Committee 

acknowledging that a number of submissions “expressed concern 
about the effectiveness of the implementation of the legislation” (p 60).  
This is akin to acknowledging that it is not the legislation that 
represents the prime weakness in terms of safeguards, but it is 
people responsible for the implementation of the legislation.   

 
80. As such, for the Committee to then suggest that “Victoria should not 

lose any of its existing safeguards” without addressing the failures of 
those responsible for the implementation of the legislation, must be 
considered as the Committee seeking to avoid offending anyone in a 
position of power and influence.   

 
81. The writers believe that those reading the Interim Report could well 

conclude that there is something akin to a ‘no-blame culture’ existing 
in the disability sector. 

 
82. The writers must again express their extreme concern and 

frustration at what can only be concluded to be a closed club, 
whereby even a Parliamentary Inquiry seems to refuse to crack open 
the nut of mutual support and protectionism as it exists in the senior 
ranks of the disability sector.   

 
83. As a comment relating to the divide between systemic deficits and 

people deficits in performing their roles as the legislation requires, 
the writers contend that the Committee could do well to re-examine 
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what can be argued to be a theme of incongruity that pervades the 
Interim Report.  This being where on the one hand condemnation is 
made regarding aspects of the system and how it functions, and on 
the other hand there is a blatant promotion of the retention of 
Victoria’s system.   

 
84. In relation to the notion of mutual support and protectionism and 

what could be called elitism, the writers are reminded of a Leunig 
cartoon depicting the powerful having ‘Great Important 
Conversations’ while access is denied to those who are the subjects 
of the conversations. 

 

 
 
Clarifying complaints and incident reporting  
 
85. Chapter 5 of the Interim Report provides commentary in relation to 

“complaints handling and critical incident management”.  Section 5.1 
of this chapter contends, “that complaints are not the same as 
reportable incidents” and in so doing the Committee identified “that 
there can be some confusion in Victoria regarding the way in which 
general complaints and reportable critical incidents are dealt with and 
understood.” 
 

86. By reference to figure 5.1 on page 89 of Chapter 5, the Committee 
contends that this figure illustrates complexities, which arise as a 
result of “the gaps within Victoria’s system of oversight and the 
overlapping roles of the safeguarding bodies.” Regardless of the 
commentary on pages 87 and 88 of this chapter concerning the 
definition of complaint and critical incident in the NDIS Consultation 
Paper, the writers argue that this commentary is a distraction.  
Further, that when considered in the context of other commentary 
concerning figure 5.1, that the Committee seems to be confused when 
they state on page 88 that “a complaint might be made regarding an 
allegation or disclosure of abuse, neglect or exploitation.  Such a 
complaint would be considered a reportable or serious incident and 
reported to the appropriate authorities, including police.” 

 
87. The report then goes on to say, “the pathways for reporting abuse in 

disability services in Victoria are complex and overlapping.   
 

88. The writers challenge both the above contentions.  In relation to a 
complaint associated with abuse, neglect or exploitation, while it may 
well be that such a complaint could be “considered a reportable or 
serious incident”, the fact remains that complaints alleging abuse or 
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assault can also be reported as ‘complaints’ to the Disability Services 
Commissioner. 

 
89. The evidence of this is located in table 5.1 on page 91 of the report, 

which shows that during the period 2007 to 2015, 40 complaints 
alleging assault or abuse by staff were reported to the DSC and 53 
complaints alleging assault or abuse by other service users were also 
reported.  Additionally, 71 complaints alleging neglect by service 
providers were also reported to the Commissioner. 

   
90. The above figures therefore contradict the Committee’s statement 

that ‘complaints are not the same as reportable incidents.’  
 

91. To further add to the Committee’s apparent confusion, they seem to 
have promoted figure 5.1 on page 89 of the report – Complaints 
pathways in Victoria – as representing a confused and complex 
system.  The writers argue that what the Committee appears to have 
failed to grasp is that a system that provides multiple pathways to 
make a complaint should be seen as favourable to one that is 
restrictive.  After all, in relation to the management of complaints in 
the workplace, the standard practice is that an employee who seeks 
to make a complaint has a number of pathways.  This includes going 
directly to the alleged perpetrator, to his or her immediate line 
manager, to a more senior manager, to his industrial body, to Fair 
Work Australia, or indeed the police if the staff member believes that 
a crime has been committed against him.  No one would dare suggest 
that this is a confused and complex system. 

 
92. Further, while part of the Interim Report makes reference to 

advocacy, within the context of figure 5.1 the Committee makes no 
mention of funded advocacy organisations as a pathway for an 
individual to make a complaint to, and have his or her complaint 
progressed.  Further, Figure 5.1 also fails to include governance 
entities and Chief Executive Officers.  

 
93. An interesting consideration that the writers believe appears to have 

never entered the debate relating to services provided to people with 
disabilities is that of the place that Consumer Affairs might play in 
addressing complaints as related to matters that come within the 
jurisdiction of Consumer Affairs Victoria. 

 
94. While not seeking to explore this matter further through this 

submission, the writers nonetheless suggest that it is worthy that the 
Committee does consider the range of opportunities available to the 
community in general to lodge complaints of various types, and have 
them addressed. 

 
95. The writers argue that not to do so ignores the principle of “Persons 

with a disability” having “the same rights and responsibilities as other 
members of the community.” 

 
96. After all, given that abuse and exploitation in particular can be 

perpetrated in a myriad of ways and service environments, and 
included among Consumer Affairs objectives is to empower 
consumers and protect vulnerable and disadvantaged consumers, 
then this complaints pathway perhaps should not be ignored.   

 
97. Notwithstanding the pathways as defined in figure 5.1 however, 

while the establishment of a single oversighting and safeguarding 
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entity could see the inclusion of the functions currently undertaken 
by the Disability Services Commissioner as in receiving complaints, 
and an inspectorial system to replace community visitors, essentially 
the same number of first and second line pathways would still exist. 
Noting of course the necessity of including the option of complaining 
to a funded advocate and Boards and Chief Executive Officers. 

 

98. Therefore, essentially the same lower order pathways would 
therefore also exist. 

 
99. The writers submit that in the event of the creation of a single 

oversight entity, a complainant must still have the existing options as 
currently available to him or her as identified by the boxes blue, lime 
and pink below.  Given this, the writers urge the Committee to avoid 
being seduced by what at first glance may appear to be complex, but 
in essence provides for a rightful range of options where a logical 
flow of actions are designed to ensure appropriate links. 

 
100. By way of example the following figure explains the above. 

 
 Figure 1.  

 
A revised complaints pathway 

 
101. Therefore, in addressing figure 5.1 on page 89 of the report, or 

indeed any revised model, the writers suggest that the system must 
not be confused with process.   

 
 

102. In terms of process, the first significant step in relation to the 
reporting of a complaint, regardless of to whom or which entity the 
complaint is reported is the necessity of recording the complaint, in 
order to ensure that there is a formal link between the complaint 
having been made and it having been recorded.   
 

Complainant 

Tell oversight 
entity 

Tell Inspectors 

Tell complaints 
officer 

Tell Police 
Tell goverance 
body or CEO 

Tell staff 
Tell Public 
Advocate 

Tell funded 
Advocate 

Tell family friend 
of someone else 

Remain silent 
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103. The second critical element is to acknowledge that it is not gaps in 
the system that need to be addressed.  If deficits do occur in following 
up on complaints, these are people based.  Or, in other words, if 
failures do occur in relation to reporting, assessing, investigating, and 
referral, then the failure rests in the individuals responsible for these 
functions in not having followed them through, whether by their own 
inactions or by referral. 

 
104. Associated with the above and the ‘people responsibility’ for dealing 

with complaints and critical incidents is what might be called the 
decision-making process.  

 
105. One example of this process relates to a staff member in a service 

entity either observing abuse or neglect being perpetrated against a 
client or receiving a complaint concerning a client from the client him 
or herself or perhaps a family member or another staff member.  
Clearly, if the matter relates to abuse or neglect it should be recorded 
or acted upon as a critical incident.  

 
106. If, however, the matter was not directly associated with abuse or 

neglect, then the staff member’s first decision point is that of 
classifying the matter in terms of being a Category 1, 2 or 3 incident, 
and then submitting it through the process. 

 
107. Another example is that of a complaint that may be received by the 

Disability Services Commissioner.  His first decision point is to 
determine whether or not the complaint is ‘in scope’.  Once having 
determined that, it is reasonable to conclude that if the 
Commissioner determines the complaint as being in scope and 
associated with abuse, neglect or violence, that he would 
automatically seek to undertake an investigation.  Again, the writers 
express the view that conciliation should not ever be considered 
appropriate when dealing with complaints alleging abuse, neglect, 
exploitation or violence.   

 
108. The writers note support for their view by way of the Committee 

referencing the Ombudsman’s report as well as Inquiry participants 
challenging “the Commissioner’s reliance on conciliation and apparent 
reluctance to conduct investigations.”   

 
109. While the Interim Report makes comments on pages 91 through to 

96 regarding the Commissioner’s approach, the writers express 
serious concern that the Committee has failed to link the failure of 
the Commissioner to investigate complaints alleging abuse and 
neglect, despite table 5.1 identifying such matters.   

 
110. Essentially, the writers argue that it is diversionary for the 

Committee to place emphasis on the “pathways for the making of 
complaints and reporting abuse” as being “complicated and confusing.”  
(Page 87). The writers again emphasise that essentially any 
confusion that does exist within those who seek to use the system, as 
in clients and families, arises because those people responsible for 
carrying out particular functions fail to do so in the way in which the 
legislation and the policies and procedures dictate.   

 
111. The writers again submit that the above represents an example of the 

Committee being seduced by the illusion that the system is complex 
and overlapping.  In doing so, this diverts the Committee from having 
to directly expose those in the system who fail to meet their 
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statutory, contractual, policy and procedural obligations to address 
complaints and critical incidents in the way the system is designed 
for them to be addressed.   

112. As such, the writers emphasise this matter in their concluding 
comments.   

 
113. As a final comment in relation to the Interim Report, the writers find 

that despite the significance of the matters addressed by the 
Committee, the report’s contents, while tending to make reference to 
particular submissions and different points of view expressed 
through submissions, fails to establish clearly defined findings or 
determinations.  While it might be argued that such have been 
incorporated within the eight recommendations, the writers contend 
that there are parts of the report’s narrative that although significant 
have not been incorporated into the recommendations.   

 
114. The writers further find that while it is all very well to quote the 

views of individual submitters and as concerning the system itself or 
individuals responsible for the system’s operation, it is concerning 
that the Committee has not seen fit to make critical comment in 
relation to the performance of those who have significant roles in 
oversight and implementing legislation, policy and procedures.  

 
Case studies and anecdotes 
 

115. The writers note the occasional inclusion of case studies and 
anecdotes in the Interim Report as vehicles for highlighting 
particular experiences of individual and entity submitters.  The 
writers do not deny this form of presentation can provide important 
information and as such should not necessarily be dismissed.  
Nonetheless, they do submit that a degree of caution has to be taken 
in translating singular experiences into generalised representations.  
And, while the composite of case studies and anecdotes provided by 
families of people with disabilities can provide valuable evidence of 
how particular behaviours may be occurring in the system or are 
being practised by individual entities, by contrast singular case 
studies and anecdotes must be treated with a high degree of caution. 

 
116. By way of example, a case study submitted by the Office of the Public 

Advocate and as highlighted in Box 5.1 on page 106 of the Interim 
report, provides evidence as to how a single case study can be 
misleading by promoting particular issues while ignoring others.  

 
117. The case study in question promoted OPA as a provider of advocacy 

for individuals and taking up the case of a client who reported being 
physically abused by another client in the house where he lived.  
Further, how OPA had played an important part in seeking legal 
support for the abused client and eventually effecting his relocation. 

 
118. While the writers do not deny the positive input of OPA and the 

eventual positive outcome as a result of their actions, nonetheless, 
the case study raises significant issues including: 
 Did community visitors engage with the client during the two 

years he was being assaulted?  If so, what did they do?  If not why 
not? 

 Did community visitors make reports of this case over two 
years?  If so, what follow-up was undertaken?  If not, why not? 



Submission - Inquiry into Abuse in Disability Services – Stage 2 
 

 

_______________________________________________________________ 
Authors: Max Jackson and Margaret Ryan                                10 September 2015 

19 

 Because the client was able to communicate, does OPA and 
community visitors see this case as contrasting with those 
situations where clients do not have the ability to communicate 
and report abuse, and yet families are denied ease of access to 
community visitors when they visit residential facilities? 

 What actions, other than relocation of the co-resident, were 
taken to support the co-resident who exhibited the violent 
behaviour?  

 Noting that this case study is presented as highlighting that even 
where incidents are reported, this does not always result in 
action to stop abuse and promote safety - Who are the 
people/positions that should have taken the required action? 

 
119. Thus, based on the above, the writers submit that unless case studies 

and anecdotes are corroborated in the sense of similar experiences 
as expressed by families, singular case studies must be treated with 
extreme caution. 

 
120. The Committee must be willing to extract the unstated details from 

individual case studies before necessarily accepting them as 
representing the total of the case or indeed being representative of 
other cases within the system.       
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PART TWO - RECOMMENDATIONS ARISING FROM STAGE 1 OF THE INQUIRY 
 

Navigating mixed messages 
 
121. The writers express serious concern at what is a set of mixed 

messages existing between particular contents of the Interim Report 
and the eight recommendations of the report.   

 
122. While specific comment is made below on each of the eight 

recommendations, it is important to note that underpinning each of 
these recommendations is the inference that each of the 
recommendations should be considered by the COAG DRC as being 
integrated into and implemented as single national system.   

 
123. A single national system, where national means national, is clearly 

inferred by the NDIS Act. 
 
124. Despite the direction given by the recommendations, however, the 

Committee saw fit to in effect place a caveat on the recommendations 
by promoting the continuation of a state-based system in particular 
areas, even when the full roll out of the NDIS is achieved.    

 
125. Examples of the incongruity of the Committee’s position is evidenced 

by the statement on page xxi, “The Committee considers that when the 
NDIS is full rolled out there will be responsibilities for both national 
and state/territory bodies in the context of ensuring quality and 
safeguards are in place for people who access disability services.” 

 
126. Further, “In developing its recommendations the Committee is 

conscious that oversight, advocacy and guardianship powers 
administered by state/territory governments have benefits over a 
centralised nationally administered scheme.”  

 
127. Also, “On the other hand, the committee considers that in the context of 

quality assurance, screening and registration (of providers and 
individual disability workers) a national agency would need to have 
responsibility to ensure the effectiveness of cross-jurisdictional 
screening and national standards for registration.”   
 

128. The Committee repeats these statements in the introductory 
paragraphs to the recommendations, on page xxviii. 
 

129. The writers note that nowhere in the report does the Committee give 
evidence of the alleged benefits of state-based oversight, advocacy 
and guardianship or the benefits of a national agency for cross-
jurisdictional screening and registration. 
 

130. Given the above, it therefore seems reasonable to conclude that the 
push by the Committee to maintain state responsibility post full roll 
out of the NDIS for the functions and responsibilities as listed on page 
xxi has been significantly influenced by the recommendations of the 
Ombudsman’s report.  Whether or not this assumption has credence, 
the fact is that the Ombudsman’s recommendations were developed 
as transitional recommendations only, pending the full roll out of the 
NDIS.   
 

131. The writers express serious concern that the Committee has failed to 
distinguish between:  
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 Transitional arrangements pending the full rollout of the NDIS, 
projected to be 30 June 2020 

 Those arrangements that could commence during the course of 
the rollout, and 

 Those arrangements to apply at the time of the full rollout  
 

132. The writers submit that the ‘must do’ actions are that Victoria adjusts 
its current approach to safeguards and oversights and that the 
adjusted approach is to apply to those areas in Victoria where the roll 
out of the NDIS has not yet been effected. 
 

133. By contrast, the writers further submit that once the NDIS establishes 
its safeguarding and oversighting approach, that this must be then 
applied to those areas in Victoria where the NDIS is operating.   

 
134. The significance of 132 and 133 above is that this means that the 

transitional arrangements becomes one whereby as the NDIS 
assumes greater coverage, Victoria’s responsibility will decrease to 
the point that once full coverage of the NDIS in Victoria is achieved, 
the state-based systems will cease to exist.   

 
135. The only variation to the above should be for the state to retain the 

functions of guardianship, financial administration and Power of 
Attorney as currently operating with the Office of the Public 
Advocate and VCAT, but noting comments made further below that 
this would not include retention of the Community Visitors scheme 
as currently operating under the OPA. 

  
136. The writers note that as a result of Stage 1 of the inquiry the 

Committee established eight recommendations.  In relation to each of 
these recommendations the following comments are provided.   

 
137. Prior to making comment on each of these however, the writers 

submit that it is necessary to consider each of the recommendations 
in concert with each other.  To consider each as a stand-alone 
recommendation ignores the significance of Recommendations 2, 3 
and 5 on page 50 of the Interim report proposing the establishment 
of three separate entities.  

 
138. On this matter the writers argue that by recommending three 

separate entities the Committee is contradicting some of the evidence 
established through the inquiry, that there is duplication and 
crossover within the current system, and it is this that makes it 
difficult to navigate.  Further, that this duplication and cross-over 
reduces its effectiveness in its safeguarding of people with 
disabilities.  By way of example, the writers point to table 3.1 on page 
61 of the Report, that highlights five entities and five functions, 
where it is demonstrated that there is an “overlap across areas of the 
system”.  The writers argue that in recommending reform of the 
system, the Committee must give significant attention to not only its 
effectiveness but also its efficiency, whereby efficiency is, in part, 
defined as reducing the overlap of functions, responsibilities and 
authorities.   

 
139. As such, notwithstanding the individual comments pertaining to 

Recommendations 2, 3 and 5 below, the writers argue that having 
three separate entities to cover the range of functions as individually 
listed under these three recommendations sadly fails the efficiency 
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test.  Therefore, while the writers concur with the view of the 
Committee for the establishment of a single “independent oversight 
body” the powers and responsibilities of this body would be better 
achieved by amalgamating the functions as listed under 
Recommendations 2 and 5, particularly as establishing quality 
involves oversight functions.   

 
Recommendation 1   
That the Victorian Government advises the Disability Reform Council that 
in the transition to the NDIS the existing elements of the quality and 
safeguarding system in Victoria should not be diminished.  

 
Analysis:   

 
140.  The writers note that based on comments and direct references to 

submissions included in the Report, this recommendation is not 
based on hard evidence that Victoria’s system has worked to the level 
required to protect people with disabilities from abuse, neglect and 
violence.  Further, that despite references in the Interim Report to 
particular elements of Victoria’s existing quality and safeguarding 
system having failed, the Interim report fails to acknowledge that this 
has only been minimally due to particular deficits in the system.  
Principally, it has been because individuals and entities responsible 
for elements of the system have failed to meet their statutory 
obligations.   

 
141. Despite the failure of the people elements of the system, the Interim 

Report has taken an approach that has clearly refused to make 
critical findings in relation to the failure of particular individuals and 
entities.  Instead, it has largely sought to cast the current deficiencies 
as being system faults.  Essentially, it is reasonable to suggest that 
Recommendation 1 has been significantly influenced by what might 
be called the self-interest of entities such as the Office of the Public 
Advocate, Community Visitors, the Disability Services Commissioner 
and the Department of Health and Human Services. 

 
142. A glaring example of where self-interest has overridden the failure to 

apply mandated obligations is the degree to which the Committee 
allowed the Disability Services Commissioner to wax lyrical about the 
approach taken by him in dealing with complaints, as to why he had 
not undertaken any investigations between 2009 and November 
2014.   

 
143. Further, despite the Commissioner claiming that the Solicitor General 

supported his approach, the Committee failed to provide any 
evidence in its report to indicate that this claim had been tested.  Of 
equal importance is how the Committee was diverted from 
addressing the failure of the DSC to investigate matters of abuse and 
neglect, when made as complaints, to instead focussing on him not 
having the authority to investigate reportable incidents and then 
translating this into discussion about own motion investigations.   

 
144. The report noted advice provided by the Commissioner that he had 

initiated four investigations since December 2014, two of which 
related to abuse and neglect.  The Commissioner provided 
information to the Committee that approximately 12 percent of 
complaints for the years 2007-2015 were abuse and neglect 
complaints, as detailed on page 91 of the Interim Report.  However, 
the Committee report has made no reference to having inquired of 
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the Commissioner why, in light of his investigative actions since 
December 2014, he had not sought to investigate complaints prior to 
that time which concerned abuse and neglect.  

 
145. Further in relation to the recommendation stating that Victoria’s 

current system should not be diminished, and noting the elements of 
the current system as listed on page 59 of the Interim Report, which 
must be assumed to be those elements which the Committee suggests 
should not be diminished, the writers are concerned that when 
Recommendation 1 is considered in the context of particular 
commentary in the report, and as associated with these six elements, 
that the report fails to make any significant critique of the systemic 
and people failures associated with each of these six.   

 
146. Given this, the writers therefore contend there is an onus on the 

Parliamentary Committee to not simply make a recommendation 
stating that the current elements “should not be diminished”.  For the 
recommendation to have real implications for stemming the tide of 
abuse, neglect and violence, the Committee needs to have specifically 
outlined what they meant by “should not be diminished”.   

 
147. While the writers acknowledge that to some degree 

Recommendations 2, 3, 4, and 5 can be concluded to relate to this 
non-diminution call, nonetheless in its own right Recommendation 1 
fails to acknowledge the existing current deficits of Victoria’s system.  
Just as importantly, it fails to include a statement that recommends 
the need for Victoria’s system to in fact be strengthened if it is to 
adequately deal with abuse, neglect and violence.   

 
148. The writers find it totally incongruent to, on the one hand, note the 

reasons for the current inquiry along with the Senate inquiry and the 
Ombudsman’s investigation having arisen out of significant concerns 
about the perpetration of abuse, neglect and violence, then on the 
other hand fail to acknowledge how the current system in Victoria 
and those who are significant in operating it, have been part of the 
failure to negate and deal with abuse, neglect and violence.  

 
149. Essentially, Recommendation 1 has largely ignored the fact that 

Victoria’s system and those responsible for it have failed.  Yet, even in 
the face of this failure the Committee has still been prepared to 
suggest that the quality and safeguarding system “should not be 
diminished.”  This is quite ludicrous and suggests that the Committee 
has been more intent on protecting the interests of the key players in 
the system rather than acknowledging that many of the key players 
have failed in their duty of care to people with disabilities.  

 
150. Associated with the above is the oft-mentioned reference to 

Victoria’s Charter of Human Rights and Responsibilities Act 2006 and 
the concept of rights and principles.  While the writers do not deny 
the significance of such statements as providing a platform on which 
a protective system should be built, nonetheless they contend that of 
themselves rights and principles do not automatically equal 
protection.  On this matter they contend that through its 
Recommendation 1 the Committee has failed to come to grips with 
this self-evident statement.  While this should be self-evident, it 
seems reasonable to conclude that the Committee has so far tended 
to avoid addressing the systemic gaps and people failures by 
diverting attention from what is actually happening in terms of the 
failures to implement legislation, and instead directing attention to 



Submission - Inquiry into Abuse in Disability Services – Stage 2 
 

 

_______________________________________________________________ 
Authors: Max Jackson and Margaret Ryan                                10 September 2015 

24 

the principles that function as a guide as to what should happen.  The 
writers urge the Committee to address the people failures. 

 
151. Essentially the writers argue that Recommendation 1 smacks of a 

‘self-congratulatory’ approach as to how good Victoria is and has 
been in protecting the rights of people with disabilities to live free 
from abuse, neglect and violence.  Yet, in fact the prima facie evidence 
and statements of people like the Public Advocate and the 
Community Visitors and the actions of the Ombudsman, and indeed 
the establishment of the Parliamentary Inquiry itself, clearly suggest 
otherwise.   

 
Recommendation 2   
The Victorian Government advises the Disability Reform Council to establish 
a single, independent oversight body with powers and responsibility for: 
 Handling complaints 
 Managing and investigating reportable serious incidents 
 Oversight of restrictive practices 
 Voluntary community visitors 
 The option of an official inspectors scheme with paid inspectors or 

visitors 
 
Analysis:  
 
152. While the writers support the establishment of a single, independent 

oversight body, they again note that this body should incorporate the 
responsibilities as detailed in Recommendation 5.  In relation to the 
specific powers as detailed under Recommendation 2, the writers 
submit the following in relation to each of these matters. 

 
Handling complaints 
  
153. The writers consider that the wording of this particular inclusion is 

lacking in specificity.  They contend that, “handling complaints” must 
be expanded.  This can be done by including the following wording - 
“Receiving, assessing, and investigating complaints; and determining 
an outcome”. 
 

154. The basis of the expansionary detail is that ‘handling complaints’ 
must encompass the full range of actions associated with complaints 
management and follow up.  Not to do so simply casts the activity 
into one of in effect being a ‘post box’ for complaints.  The writers 
argue that if dealing with complaints is to be taken seriously and 
accepted with confidence by those who seek to make a complaint, 
then that confidence will only come about by virtue of the process 
being all-encompassing.  Plus, of equal importance, having an 
outcome that goes beyond simply making a recommendation in 
relation to the particular complaint. 

 
Managing and investigating reportable serious incidents  
  
155. The writers concur with the inclusion of this particular responsibility 

in an independent oversighting body.  They argue that its inclusion is 
necessary in order to negate the current conflict of interest that can 
exist in relation to such incidents being reported as, for example, in 
Victoria to the Department of Health and Human Services. 
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156. However, as referenced above in relation to complaints management, 
the writers contend that this function must extend beyond that of 
managing and investigating, and as such must have the authority to 
make recommendations concerning consequences.   

 
157. Notwithstanding the use of the term “reportable serious incidents” 

this begs the question as to what constitutes “reportable” and 
“serious” incidents.  This conversation and deliberations must be had 
but clearly it must include abuse, neglect, violence and exploitation in 
all their forms, as well as every death that occurs in care.   

 
Oversight of restrictive practices  

 
158. The writers concur with this inclusion.  Again however, they note the 

need to define ‘restrictive practices’.  In the context of Victoria’s 
current arrangements, they would see this as applying to the role of 
the Senior Practitioner to continue to maintain oversight.  The 
writers contend this oversight must also extend to compulsory 
treatments.  

 
Voluntary community visitors   

 
159. The writers note that the matter of community visitors is also 

considered in Recommendation 6 and as such expanded discussion is 
included in the comments on Recommendation 6 as noted further 
below.   

 

160. However, as associated with this recommendation, the writers not 
only oppose the inclusion of voluntary community visitors within an 
independent oversight body, but argue that this scheme should be 
discontinued altogether. 

 
161. The writers note the comments made in the Interim Report under 

1.6.4 (page 21) as to the functions of community visitors.  
Notwithstanding community visitors being independent and 
statutory appointments, the writers challenge the statement in the 
report that community visitors “safeguard the interests of people with 
disability”.  They challenge this statement from two perspectives.  
Firstly, in terms of the functions required of community visitors as in 
section 30 of Victoria’s Disability Act 2006, whereby community 
visitors only have the authority to ‘inquire into’ and therefore are not 
able to impose any required action on service providers.  As such, 
their so-called ‘safeguarding’ is limited to inquiry, observation and 
reporting only.   

 
162. Further on this matter, given that community visitors in Victoria only 

visit residential services on an infrequent basis and on their own 
admission a maximum of twice per year, and each visit is for a limited 
period of time, then the suggestion that they are an effective force in 
safeguarding the interests of people with a disability is quite fatuous.  

 
163. Secondly, as voluntary appointments, community visitors, no matter 

what their entry skills and qualifications and no matter the limited 
training they may be exposed to, they do not constitute a professional 
monitoring or investigatory regime.  The writers argue that if the 
government is truly serious about safeguarding the interests of 
people with a disability, then the Committee must recommend that 
the concept of volunteerism as part of the safeguarding system is no 
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longer appropriate.  In other words, the totality of the system must 
be fully professionalised, as in paid individuals and entities.   

164. The above contention should not be seen as denying the importance 
of what are commonly called ‘natural safeguards’.  While the writers 
consider such safeguards as being integral to family, friends and the 
broader community acting as safeguard agents, nonetheless they do 
not consider natural safeguards as being part of the professional 
safeguarding system. 

 
The option of an official inspector scheme with paid inspectors or visitors   

 
165. As a preliminary comment, the writers note that including both 

voluntary community visitors and this particular option suggests that 
the Committee has been unable to make up its mind as to which is 
the better course of action and has therefore placed an ‘each way bet’. 

 
166. The writers fully support the notion of an official and paid 

inspectorial system that includes, but goes beyond, the functions 
currently provided to community visitors in Victoria.  Essentially, the 
extension of functions would include a legal authority to enter 
premises, inspect and take action in relation to matters deemed to 
contravene the service requirements as dictated by law.   

 
167. Apart from the expanded functions to that as provided to community 

visitors, an inspectorial scheme would professionalise the function of 
better safeguarding the interests of people with disabilities.  Just as 
importantly, it would place people with disabilities on the same 
platform as employees, whereby employees and their interests are 
protected under occupational health and safety legislation.   

 
168. In addition to the above, the writers note reference in 

Recommendation 7 to the establishment of a mandatory reporting 
scheme.  Further comment on this is made under Recommendation 7 
below.   

 
Recommendation 3 
The Victorian Government advises the Disability Reform Council to ensure 
the establishment of an independent advocacy and capacity building body 
with powers and responsibility for: 
 Administering funds for individual and community advocacy 
 Systemic advocacy 
 Capacity building through information, education and resources, 

including how to spot abuse and report it 
 
Analysis: 
 
169. The writers contend that the Committee has adopted a simplistic 

view in relation to advocacy.  They argue that advocacy should not 
simply be seen as what might be described as something that is 
‘good’ simply because it currently exists.  

 
170. Therefore, in relation to the above and prior to any action being 

established in regard to advocacy, the second part of the 
Ombudsman’s Recommendation 2 should be accepted, that being, 
that a thorough review should be undertaken in relation to advocacy.  
The writers contend this should include discussion as to the efficacy 
of advocacy, the functions that should be included in advocacy, the 
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funding, the management of the funding and the accountability for 
the expenditure of such funds.   

171. They contend that to proceed with any recommendations associated 
with advocacy in the absence of such a detailed review is 
inappropriate. 

 
172. Notwithstanding the above, in the first instance the writers challenge 

the notion of establishing an independent advocacy and capacity 
building body.  The writers make the reasonable assumption that 
what is being discussed is a government-funded activity. 

 
173. The writers support the notion of an independent body to oversee 

the distribution, monitoring and evaluation, and re-allocation of the 
funds as determined by the evaluations.  In relation to this body, they 
submit that this should be the Australian Human Rights Commission, 
arguing that individual advocacy goes hand in glove with the 
functions of the Commission.    

 
174. Notwithstanding the above, the writers totally disagree with such a 

body incorporating “capacity building” where the rationale for this 
disagreement is provided further below.   

 
175. In relation to the first function identified in Recommendation 3, that 

is, “administering funds for individual and community advocacy” while 
the writers fully support the notion of individual advocacy and have 
highlighted this above, they challenge the concept of community 
advocacy from two perspectives.  Firstly, this on the basis that no 
definition is provided in relation to community advocacy, and as such 
it must be considered as somewhat of a nebulous term.  Secondly 
they challenge it on the basis that whatever it does mean, by the 
inclusion of the word “community” it has the potential to divert funds 
from what the writers argue is the most critical aspect of advocacy, as 
in individual advocacy.   

 
176. In relation to the matter of systemic advocacy, while the writers 

support this notion they argue that it should not be part of the 
function or responsibility of an independent advocacy agency.  
Instead, they argue that systemic advocacy should be undertaken as a 
function of peak bodies, and be part and parcel of their functions, as 
opposed to receiving funding specifically directed towards systemic 
advocacy.  Indeed, they go further to argue that for the government 
to fund systemic advocacy is equivalent to the government providing 
funds to a trade union. 

 
177. In relation to “capacity building through information, education and 

resources, including how to spot abuse and report it”, the writers 
challenge the inclusion of capacity building from five perspectives.   

 
178. Firstly, the concept of “information, education and resources” as 

forming a part of advocacy has ‘grown like Topsy’ and has been 
captured by the advocacy organisations as a means of getting more 
funds.  There is little doubt that this has been convenient for 
governments in the sense that it has alleviated them of having to take 
responsibility for explaining exactly how the system works.  As such, 
they have been happy to hand responsibility for the provision of 
education and information to the funded sector and then tag it as 
advocacy as though this should be applauded.  
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179. Secondly, the concept of ‘information’ as it applies to the disability 
sector is one that must be accepted as encompassing more than 
advocacy.  As such, the writers contend that the responsibility for the 
dissemination of information, as for example the rights of people 
with disabilities to access services, the availability of services and 
associated matters, must be undertaken as a responsibility in the first 
instance by services providers or intending service providers.  They 
argue that it is somewhat fallacious to promote the NDIS as a market 
driven system and one where choice prevails to then have an agency 
responsible for marketing the services provided by individual 
competitors in the market place.   

 
180. They further argue that to continue to have what might be 

considered a dichotomous model of a paternalistic approach running 
in parallel with a market driven approach is simplistic, and suggests a 
failure to grasp the true concepts underlying the NDIS.  Further on 
this matter, the fact that the Productivity Commission emphasised 
the necessity of separating advocacy from the NDIS should not be 
overlooked, as well as its emphasis on organisations separate from 
advocacy undertaking ‘capacity building’.   

 
181. Thirdly, on the matter of education, the writers note that although no 

definitional parameters have been provided, they assume this goes 
beyond the provision of information, and moves into the realm of 
training.  Therefore, given this assumption, they also challenge this as 
being a funded activity under the guise of capacity building.  
Essentially they contend that the same arguments that apply for 
information also apply to the matter of education.  In relation to 
education, they argue that if there are educational entities that seek 
to establish courses in relation to advocacy, then this must be left up 
to those entities.  To seek to transplant education into an 
independent advocacy oversighting body is considered by the writers 
to deny that education of itself does not constitute advocacy.   

 
182. Fourthly, on the matter of resources, the writers note that no 

definitional parameters have been identified.  The writers therefore 
suggest that without such clarity the term simply constitutes 
‘padding’.  

 
183. As such, this must be considered as being open-ended.  

Notwithstanding this, however, capacity building in terms of 
resource development, acquisition and application must in the first 
instance be a matter for service providers.  
  

184. Further, the writers emphasise that the COAG DRC has already 
adopted an Information, Linkages and Capacity Building policy to be 
implemented by the NDIS.  The significance of this is that in adopting 
this policy as provided for under chapter 2 of the NDIS Act, COAG 
DRC has in effect deemed that capacity building, which includes 
resources, information and education, is not a component of 
advocacy.   

 
185. As such, the writers query why the Committee saw fit to include dot 

point three of Recommendation 3 as part of their recommendations.   
 

186. Fifthly, the writers express total disbelief that the Committee would 
see fit to suggest that part of capacity building should need to include 
“how to spot abuse and report it”.  They find this a mind-boggling and 
extremely concerning statement.  
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187. The reality is that in relation to abuse, neglect, violence and 

exploitation, ‘wrong is wrong’.  They make the point that there are 
clearly defined legislative provisions regarding the right of people 
with disability to be able to live free of abuse, neglect, violence and 
exploitation.  They argue that the concept of duty of care demands 
those working with people with disabilities, and those responsible 
for the management and governance of service providers, at all times 
enact their duty of care. 

 
188. Therefore, for the Committee to suggest that there is a need to 

establish capacity within an individual or an entity to be taught how 
to “spot abuse and report it” provides a singularly untenable 
proposition.   

 
189. Further on this matter, they argue that if the protective mechanisms 

including recruitment and supervision are enacted in accordance 
with the way they are prescribed, then there is no excuse whatsoever 
that anyone working in the field, in whatever capacity, should need 
training in how to spot abuse and report it.  The inclusion of this 
particular element is reprehensible. 

 
190. The writers ask – How many more reviews and reports must be 

undertaken?  How many more committees need to be established?  
How much longer should we fiddle around the very frayed edges of 
the disability sector and hope that things will change?  How long do 
we pretend that all that is required is some more training and 
guidance?  

 
191. The nonsense of fiddling with processes that should be known and 

practised must stop and stop now.  All people who work in the 
disability sector should know what constitutes abuse, know that they 
should not engage in it and know they report those who do. 

 
192. The Committee must take up the challenge of making 

uncompromising recommendations.   
 

Recommendation 4  
The Victorian Government advises the Disability Reform Council to ensure 
that a guardian of last resort is maintained with responsibility for: 
 Guardianship and supported decision making 
 Investigation of guardianship matters 

 
Analysis: 
 
193. The writers support this recommendation insofar as they argue 

guardianship should be maintained as a responsibility of individual 
jurisdictions. Therefore, in terms of the implications of this 
recommendation for the NDIS, the writers contend that whatever 
arrangements exist in individual jurisdictions in relation to 
guardianship, these should be maintained. 
   

194. The rationale for this being that guardianship can be considered to be 
a mainstream activity, in the sense that it not limited to people with 
disabilities under the age of 65, as is the NDIS Act and Victoria’s 
Disability Act 2006.  Further, the definition of disability in Victoria’s 
Guardianship & Administration Act 1986 defines disability as 
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meaning “intellectual impairment, mental disorder, brain injury, 
physical disability or dementia”.   

 
195. By contrast, Victoria’s Disability Act 2006 does not include mental 

impairment or dementia, but of even greater significance the NDIS 
Act does not include dementia.  As such, this therefore requires the 
Public Advocate, at least in Victoria, to go beyond the definition of 
disability as defined in both the NDIS Act and the Disability Act 2006.  
As such, this function must be considered to operate outside and free 
from the provisions of the NDIS.  

 
196. Notwithstanding the above, the writers challenge the inclusion of the 

words “supported decision making” as being associated with 
guardianship.  They argue that guardianship, either in terms of 
plenary or limited guardianship, is specifically a substitute decision-
making activity.  Therefore the writers argue that the reference to 
supported decision making should not be part of Victoria’s position 
to the COAG DRC.  

  
197. Supported decision-making cannot be deemed, certainly at this stage, 

to constitute a legal concept associated with guardianship, albeit that 
the concept has recently been included in Victoria’s Power of 
Attorney legislation which came into effect on 1 September 2015.   

 
198. While the writers do not necessarily dispute the inclusion of the 

”investigation of guardianship matters” in this recommendation, again 
they argue that this should be limited to jurisdictional control and 
not have wider implications for the functioning of the NDIS.   

 
199. The writers note that neither this recommendation, nor indeed any 

other recommendation, make reference to financial administration, 
which of course is also a major feature of Victoria’s Guardianship & 
Administration Act.  Notwithstanding that this constitutes a 
significant omission by the Committee, nonetheless the writers 
submit that financial administration should also stay within 
jurisdictional control of the state.   

 
200. The writers argue that maintaining jurisdictional control does not 

contradict the appointment of nominees under the NDIS Act and 
Rules, whereby the CEO of the NDIS must take account of the 
existence of administrators or guardians.   

 
Recommendation 5   
The Victorian Government advises the Disability Reform Council to ensure 
the establishment of a national quality and assurance agency with 
responsibility for: 
 Screening and clearance checks – administering a working with 

vulnerable persons check 
 Provider registration 
 Individual registration of disability workers  

 
Analysis:   

 
201. The writers fully support this recommendation.  They do note 

however, that this agency should also include responsibility for a 
funded inspectorial system as well as all the elements included under 
Recommendation 2, for the independent oversight body, and 
Recommendation 7 regarding mandatory reporting. 
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202. On this matter, the writers argue that to split the functions and have 

two separate agencies manage particular functions is not only 
inefficient but denies the significant relationship that does exist 
between each.   

 
203. On the above matters, the writers direct the attention of the readers 

to comments made under Recommendation 2 above. 
 

Recommendation 6 
That the Victorian Government recommends to the Disability Reform 
Council that a national evaluation is conducted of the community visitors 
program with a view to determining how it will function in the NDIS 
environment. 

 
Analysis: 
 
204. The writers challenge this recommendation on the basis that under 

the NDIS no such program should exist.  Indeed, as referenced 
elsewhere, they argue that a funded inspectorial system should 
operate instead. 
 

205. The report and hence this recommendation fails to acknowledge that 
the functions of a volunteer program, as Victoria’s community 
visitors program is, being restricted to inspecting, reporting and 
inquiring only, do not meet the demands of what ought be an 
innovative and all-encompassing approach to safeguarding. 

 
206. After all, the evidence of the failure of the community visitors 

program to be able to enact any safeguarding is evidenced in part 
through it only having the ability to report.  But more significantly, on 
their own advice and that of the Public Advocate in Victoria, abuse 
and neglect are systemic, and have been increasing over recent years, 
despite the activities of the community visitors.  

 
207. As such, the writers deem this recommendation to be invalid and 

unnecessary.   
 

Recommendation 7 
That the Victorian Government recommends to the Disability Reform 
Council that it establishes a mandatory reporting scheme for specified 
individuals and organisations to report incidents of abuse, neglect or 
exploitation to an independent oversight body with responsibility for 
managing and investigating the handling of reportable incidents. 

 
Analysis: 
  
208. As noted further above under Recommendation 5, the writers 

support this recommendation in the context of there being a single 
entity to embrace the elements of both this recommendation and 
those of Recommendations 2 and 5.  
  

209. In relation to the matter of mandatory reporting, the writers contend 
that the notion of “specified individuals and organisations” to report 
incidents of abuse, neglect or exploitation, should be expanded to 
nominate individuals and organisations as at least those as listed for 
mandatory reporting in child protection.   
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210. Further, that the mandatory reporting should not be limited to 
incidents that have occurred, but should be expanded to include the 
reporting of indicators that abuse, neglect and exploitation may be 
occurring or is suspected as having occurred.  

 
 
 

Recommendation 8 
That the Victorian Government recommends to the Disability Reform 
Council that it ensures there are consequences for those who are 
responsible for abuse of people accessing disability services and that 
service providers take steps to learn from the incident to prevent its 
reoccurrence. 

 
Analysis: 
 
211. While the writers agree with this recommendation in principle, they 

contend it should be expanded and made more explicit in two ways.  
  

212. Firstly, to be more specific in detailing the types of consequences that 
should apply noting that these should be significant.  This is because 
abuse, neglect and exploitation constitute serious offences.   

 
213. Secondly, that the recommendation should also be expanded to go 

beyond “those who are responsible for abuse of people accessing 
disability services”.  It must also include those who are responsible for 
the governance and management of service providers, as well as any 
senior bureaucrats responsible for the oversighting of service 
provision.   

 
A final reference to the recommendations 
 
214. As a concluding comment about the eight recommendations made by 

the Committee, the writers express concern that despite the 
reference on page xxix in the report as to “a number of questions … 
the interim arrangements that need to be in place during the transition 
to the NDIS”, the Committee has failed to make any recommendation 
relating to the matter of the current arrangements in Victoria versus 
possible interim arrangements during the NDIS roll out versus 
arrangements post the full roll out. 
 

215. While the writers acknowledge that the Committee may see fit to 
address this matter through Stage 2 of their inquiry, nonetheless they 
argue that as a result of the contributions to Stage 1, the Committee 
should have been in a position to spell out a recommendation 
addressing the arrangements associated with interim arrangements 
in Victoria.   

 
216. The writers contend that although the recommendations relate to the 

Victorian government contributing to the decisions of the COAG DRC 
on a national approach, nonetheless several of the questions as listed 
for Stage 2 of the inquiry raise the possibility of the existing 
recommendations being open to discussion.  Further, by inference, 
the prospects of Victoria maintaining responsibility for particular 
elements are also raised.  Question 3.4 on page xxx provides a 
representation of this incongruity.   

 
217. The writers contend that in fully acknowledging that the NDIS is a 

national system, what should happen and what the Committee 
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should be recommending - given the current system in Victoria has 
failed, yet accepting that State-based arrangements will need to 
continue for some years yet – is that immediate action should be 
taken to establish an entirely new entity to assume responsibility for 
all the functions listed under Recommendations 2, 5, 7 and 8 of the 
report.   

 
218. In relation to Recommendation 3, the writers recommend that as an 

interim arrangement individual advocacy should be transferred to 
the Victorian Equal Opportunity and Human Rights Commission.  The 
Victorian government should cease to fund systemic advocacy, 
whereby this should be addressed either through a continuation of 
federal funding if the federal government chooses to continue such 
funding, or peak bodies and service providers undertaking this 
activity as part of their professional obligations.   

 
219. The writers contend that as the NDIS is rolled out to particular areas 

or regions or cohorts, and once the NDIS has established its 
safeguarding mechanisms, that the NDIS arrangements take root in 
those areas where it has been rolled out and Victoria’s arrangements 
are discontinued in those areas.   

 
220. Consequently, when the NDIS is fully rolled out, it will be a national 

scheme and no parallel scheme will exist in Victoria.   
 

221. In relation to Recommendation 1, the writers challenge the opening 
comment on page xxviii, that the Committee “Is conscious that 
oversight, advocacy and guardianship powers administered by the 
State have benefits over a centrally administered scheme.”  They argue 
this represents an uncontested assertion that is used as evidence of 
fact, when contents of the report and also contents of the 
Ombudsman’s report, have highlighted that oversighting functions 
have indeed failed.   

 
222. The writers therefore assert there is no evidence to support the claim 

as made by the Committee.  The writers express serious concern that 
through its recommendations, when considered in the context of the 
report itself and the statement as quoted above, the Committee 
seems not to have fully accepted the failures of key elements within 
Victoria’s system, and the intent of the NDIS as being a national 
system.   
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PART THREE - ADDRESSING THE QUESTIONS ASSOCIATED WITH STAGE 2 OF 
THE INQUIRY 
 

Questions relating to experiences of disclosing or reporting abuse  
 
Question 1.1  
What experiences have people with disability, families and carers had when 
disclosing or reporting abuse? 
 
223. Based on anecdotal evidence known to the writers, as well as 

experience gained by direct support provided to families in pursuing 
concerns associated with reporting abuse, including neglect, they 
have identified the following principal experiences: 
(i) The families are made to ‘jump through hoops’ and as such 

there is an attempt to minimise any complaint about abuse 
and neglect. 

(ii) Some providers have blatantly used the threat of 
guardianship, either knowing that if the family applied for it 
guardianship would be unlikely to be granted, or alternatively 
inferring that the agency may apply for a guardianship order 
and this would be a way of shutting out the family. 

(iii) Resorting to threats, including banning a family from visiting 
their family member in a residential facility or threatening 
eviction. 

(iv) Actually seeking a guardianship order, as per an advocacy 
organisation, without the knowledge of the family or the 
person with a disability. 

(v) Refusing access to a facility by using the provisions of the 
OH&S Act and the notion of a Provisional Improvement Notice.   

(vi) Refusing to investigate a matter when clearly investigation is 
the most appropriate action. 

(vii) Seeking to in effect force the family to conciliate on matters of 
abuse and neglect, when this is clearly an inappropriate 
response. 

(viii) Closing a case, despite an outcome not being established. 
(ix) Creating fear within the family based on an inference that 

complaints might be met with a withdrawal of services.  
(x) Shunting the complaint to someone else 

 
Question 1.2  
What systems and processes do disability service providers have in place to 
prevent abuse occurring in their organisation or to respond to any allegations 
of abuse or neglect of people accessing their disability services? 

 
224. It is reasonable to conclude that most if not all organisations have policies 

and processes in place aimed at preventing abuse occurring or responding to 
allegations of abuse and neglect.  The writers contend that while systems and 
processes can operate as a guide to management and employees, of 
themselves they neither prevent nor ensure a response to abuse and neglect.  
Therefore, the significant supplementary question associated with this 
question is - What experiences have people with disabilities and their 
families had with service providers and indeed watchdogs failing to adhere to 
their systems and processes?  The importance of this is to highlight that 
systems and processes do not necessarily prevent abuse.  Therefore, the 
question must also be asked as to - What are the requirements in terms of 
‘people practices’ that better reduce the likelihood of abuse occurring, 
tracking down the perpetrators when it does occur, and punishing those 
perpetrators?   
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225. In terms of the writers’ experience, these factors constitute the great 
weakness in the so-called safeguarding mechanisms 

 
Questions relating to human rights and safeguards  

 
Question 3.1  
How can the rights provided under the Charter of Humans Rights in Victoria be 
maintained for people accessing disability services in the transition to the NDIS 
once it has been fully rolled out? 
 
226. This question can be answered in three ways.  Firstly, that if the 

provisions of Victoria’s Charter are to be maintained or integrated as 
part of the federal system, then this is entirely a matter for COAG.  
 

227. It assumes that simply because Victoria has a Charter that it has played a 
significant part in protecting the rights of people with disabilities to live 
free of abuse, neglect and violence.  Clearly, the establishment of the 
Parliamentary Inquiry, along with the Ombudsman’s investigation and 
to some degree the Senate inquiry are strong indicators that this has not 
been the case.   

 
228. Thirdly, the question seems to deny the existence of the Australian 

Human Rights Commission being an entity for protecting peoples’ 
human rights.  

 
229. Essentially the writers argue that debate about the Charter of Human 

Rights in Victoria seems more to be more about Victoria being a leader 
in this field, despite the Charter having clearly had little import in 
relation to decreasing abuse and neglect in the disability sector.   

 
230. The writers note that the Australian Capital Territory (ACT) was the first 

Australian jurisdiction to pass a Bill of Rights, The Human Rights Act 
2004.  Victoria followed suit in 2006 and passed the Charter of Human 
Rights and Responsibilities Act.  However, neither the ACT legislation 
nor Victoria’s Act cover the field of human rights standards to which 
Australia has subscribed. Given this, it raises the question of whose Act 
should take precedence in relation to the NDIS, if indeed either.  
However, again the writers point to the comment made above that 
whatever decision is made in regard to a national Charter, this is a 
matter for COAG. 

 
Questions relating to an independent oversight body  
 
Question 3.2  
During the interim period of transition to the NDIS from 2016 t0 2020 should 
the Victorian Government: 
 Create a new body under new legislation 
 Allocate the responsibilities to a single existing body 
 Improve the integration of existing bodies to fill the gaps and address 

overlaps on the boundaries? 
 
231. The writers re-emphasise the approach that should be taken in regard to 

the interim period of transition, as noted in the concluding comments to 
the Recommendations, above.  They argue that the creation of a new 
body under new legislation is essential, particularly given that it can be 
expected that the full roll out of the NDIS will not likely be achieved until 
July 2020, which is some years away. 
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232. They oppose the allocation of responsibilities to an existing single body.  
This is on the basis that each of these bodies, as in each of the watchdog 
bodies and DHHS, has demonstrated an inability to fully meet the 
responsibilities of their particular statutory roles. 

 
233. On the matter of suggesting the integration of existing bodies to fill the 

gaps and address overlaps on the boundaries, the writers contend that 
such a suggestion is without merit, noting that despite protocols having 
been established between various agencies, these have not only not 
worked but they have allowed the dissipation of responsibility to occur. 

 
Question 3.3  
If the current safeguarding responsibilities were allocated to a single 
existing body should this body be: 
 Disability Services Commissioner 
 Victorian Equal Opportunity and Human Rights Commissioner 
 Victorian Ombudsman 
 Another existing body? 

 
234. The Ombudsman’s preliminary report, the inquiry’s Interim Report 

and the many submissions made in relation to the Disability Services 
Commissioner provide clear evidence that certainly the current 
Commissioner is either unable or unwilling to meet his statutory 
obligations to initiate investigations.  This is particularly important in 
the context of the inquiry and as relating to those complaints related 
to abuse. 
 

235. In addition to this, the DSC has adopted a set of processes that are 
inefficient and do not enable prompt responses to complaints. 

 
236. In terms of the Victorian Equal Opportunity and Human Rights 

Commission, the function of advocacy should be transferred to this 
body, on the basis that advocacy fits with the role of this body.   

 
237. In terms of the Victorian Ombudsman, the writers oppose this 

position being used on the basis that it should be retained as a ‘body 
of last resort’ in terms of complaints.  Further, the Ombudsman has 
responsibilities for wide-ranging public services and not just 
disability services.   

 
238. In terms of another existing body, as already noted the writers argue 

that there is no evidence to suggest that any existing body is 
appropriate to undertake either the current or what should become 
the full range of the safeguarding responsibilities. 

 
Question 3.4  
Should the state maintain responsibility for some elements of the 
safeguarding system during and after the transition to the NDIS? 

  
239. As noted above, the writers consider that interim arrangements 

should apply in those areas where the NDIS is not rolled out. 
 

240. The writers totally oppose the state maintaining responsibilities 
after the transition, arguing that as a national system all elements 
associated with the system, including safeguarding must be national.  
Again, as already noted, the only exceptions to this should be the 
matter of guardianship and financial administration and power of 
attorney.  
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241. Essentially, to even consider promoting the notion of the state 

maintaining some elements of the safeguarding system seems to 
suggest either total ignorance of the notion of the NDIS being a 
national system; or alternatively, seeks to play politics in relation to 
the power of the state versus the power of the federal government. 

 
Question 3.5   
If a single oversight body were established in Victoria what governance, 
accountability and oversight arrangements would need to be established to 
ensure it is accountable in safeguarding people who access disability 
services? 
 

242. The writers firstly re-emphasise that there should be no 
consideration given to establishing or maintaining an oversight body 
in Victoria other than during the course of the interim arrangements 
and then only applying to those areas where the NDIS has not been 
rolled out.  In terms of establishing an interim single oversighting 
body in Victoria however, the writers have addressed the question of 
accountability in paragraph 379 below and detailed how this should 
function.  
  

Questions relating to Disability advocacy services 
 

Question 3.6  
What would be the most appropriate approach to the administration of 
funding disability and advocacy services, bearing in mind there are both 
State and Federal funding streams? 
 Should an existing or new body have responsibility for this role? 

 
243. The writers contend that this question comprises two totally 

separate parts.  The first being in relation to the funding of disability 
services.  Clearly, the logical approach to this is that once the full roll 
out of the NDIS occurs then funding responsibilities for services will 
shift to the NDIA, as provided for in Chapters 2 and 3 of the NDIS Act.  
Further, that there will need to be an arrangement between the state 
and territory jurisdictions for the gradual transfer of funds as the 
NDIS expands. 
 

244. Clearly, the legislated approach to this is that as the roll out of the 
NDIS occurs, then funding responsibilities, including administration, 
will become that of the NDIA, as provided for under Chapters 2 and 3 
of the NDIS Act.  This of course will require the need for the states to 
continue to make funds available to the NDIS, and as such the funding 
arrangements will be established through COAG. 

 
245. Therefore, the question of whether or not an existing or new body 

should have responsibility for funding disability services does not 
apply. 

 
246. The second part of this question relates to the funding of advocacy 

services.  The writers already note that COAG has made some 
decisions about advocacy funding and what is ‘in’ and ‘out’ of the 
NDIS.  The writers argue that while there are many questions still to 
be answered, the significant platform issue is the separation of 
individual advocacy from systemic advocacy.  Further, that systemic 
advocacy, as addressed through federal peak bodies, along with 
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information and education and training, should not being considered 
as advocacy activities per se. 

 
Question 3.7  
In undertaking a comprehensive assessment of advocacy needs, what 
components of the advocacy system need to be evaluated or reviewed? 

 
247. The writers have already emphasised the need to separate individual 

advocacy as a funded and managed activity from that of systemic 
advocacy.  And of equal importance, the exclusion of information and 
support activities from the functions of advocacy organisations.   

 
Questions relating to Prevention, screening and accreditation –  

 
Question 4.1  

 Should the Victorian Government develop a risk management strategy for 
the Victorian disability workforce from 2016 to 2019? 
 If so, what specific components would comprise such a strategy? 

 
248. The writers argue that in terms of prevention and a risk management 

strategy for Victoria’s disability workforce, this question is 
misleading. The reality is that all actions associated with the 
provision of disability services must ensure prevention and risk 
management.  As such, effective recruitment, effective management 
and supervision, effective reporting and the application of 
appropriate consequences form the basis of this.  
  

249. In terms of any specific new element, the writers support the notion 
of mandatory reporting as well as that of the registration of disability 
workers, noting that Victoria already has police checks, and an 
exclusion scheme.  

 
Question 4.2  
In Victoria, what would be the most preferable screening system to 
establish: 
 A legislated disability worker exclusion scheme 
 A legislated working with vulnerable persons check 
 A combined version of an exclusion scheme and working with 

vulnerable persons check? 
 

250. In the first instance, the writers suggest that the Committee 
secretariat should research where worker registration schemes are 
operating. 
 

251. Apart from this, however, the clear response to this question would 
be the way in which the legislation is designed, and then its 
enactment through an independent body. 

 
Question 4.3  
Should a disability worker registration scheme be established, similar to 
the Australian Health Practitioner Regulation Agency (AHPRA)? 
 If so, should this be a national or a state agency? 

 
252. Again, this question seems to misunderstand the notion of interim 

arrangements versus the graduated arrangements to the full roll out 
of the NDIS. 
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253. Given that it will be several years before the NDIS is fully rolled out, 
then clearly Victoria should establish such a function.  However, 
again repeating that which has already been stated, once the NDIS 
safeguards scheme has come on stream, then the Committee should 
recommend that Victoria should release its involvement in those 
areas where the NDIS is operating, and simply operate Victoria’s 
scheme for those areas where it is not.   

 
Question 4.4  
Should an independent body be established to oversee service standards, 
accreditation and registration? 
 If so, should this be a national or state agency? 

 
254.  As already noted elsewhere in this submission, the writers support 

the notion of an independent body to oversee service standards, 
accreditation and registration, but that the body should not be 
limited to these functions.  
 

255. Again, the writers emphasise the transitional arrangements that 
should operate. 

 
Questions relating to Professional development  

 
Question 4.5  
Should minimum qualifications be introduced for all disability workers? 
 If so, what should be the minimum qualification? 
 Should this be a state or national requirement? 

 
256. The writers support the notion of minimum qualifications, but do 

note that a decision would have to be made as to what constitutes 
‘minimum’ and also whether there would be any activities that might 
not require their delivery by a qualified person.  
 

257. Significantly, however, associated with this question, is the matter of 
whether or not a person not appropriately qualified would be 
allowed to work in the sector at all.  Noting that currently the sector 
relies to a degree on the use of casual staff and contract employees.    

 
258. Simply introducing a minimum qualifications regime without also 

mandating it as a requirement to work in the field, and then not 
policing it, would be likely to have little impact.  

 
259. Again in relation to a state or national requirement, the writers point 

to their comments as previously made about interim arrangements. 
 

Question 4.6  
Should there be compulsory requirements for professional development for 
disability workers? 
 If so, what core components of ongoing professional development would 

be required? 
 

260. The writers challenge the introduction of such a requirement as ‘an 
across the board’ requirement.  They argue that responsibility for 
professional development should be left in the hands of employing 
bodies or workers themselves, and as such the only requirement of 
professional development may be linked to higher grade positions 
within the workforce, including supervisory and management 
positions. 
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Questions relating to Workforce culture 

 
Question 4.7  
What does the Victorian Government need to do to support a disability 
workforce culture that does not tolerate abuse, neglect or exploitation? 
261. While the writers support the general thrust of this question, that the 

government has a role in supporting a disability workforce culture 
that does not tolerate neglect, abuse and exploitation, they argue that 
the question needs to go further by also identifying what actions the 
government might need to take in the event of individual entities 
within the sector either failing or refusing to meet their duty of care 
in not tolerating abuse, neglect or exploitation.  
 

262. In terms of supporting a culture that respects and enacts its duty of 
care obligations, the writers argue that there are two principal 
actions the government can either take directly or significantly 
influence. 

   
263. The first of these relates to ensuring that the Disability Act 2006 is 

amended to include unequivocal statements concerning the 
consequences for an individual or entity that fails to meet their duty 
of care obligations as applying to abuse, neglect or exploitation. 

 
264. The second relates to ensuring the Department of Health and Human 

Services, in negotiating the relevant Enterprise Bargaining 
Agreement (EBA), ensures that there are not clauses in that EBA that 
protect individuals who are found guilty of perpetrating abuse, 
neglect, violence and exploitation.   

 
Question 4.8  
What do Victorian disability service providers need to do to promote and 
achieve a workforce culture that does not tolerate, neglect or exploitation? 
 
265. Disability service providers already have a mandated responsibility 

and obligation to meet their duty of care to people with disabilities 
who access their services. Further, through the funding and service 
agreements established between DHHS and individual agencies there 
is a requirement to meet their statutory obligations.   
 

266. Given that the establishment and leadership in relation to a positive 
workplace culture starts at the top, Boards, Chief Executive Officers 
and indeed watchdog entities must be required to do their job, and in 
the event of failing to do so, actions should be taken to de-register, in 
the case of direct service providers; or terminate, in the case of 
appointments made by the government or the Governor In Council.   
 

267. The writers emphasise that the establishment of a protective culture 
is not one that should simply rely upon more principles, more 
procedures, more values statements, more training or more money.   

 
268. They argue that the concept of ‘wrong is wrong’ and that abuse, 

neglect and exploitation are wrong should already be well ingrained 
in the sector and as such it is not so much a matter of seeking to 
‘promote’ a positive culture, but more a case of better ‘policing’ and 
actioning appropriate consequences when individuals and entities 
fail to meet their duty of care.  

 
Questions relating to Complaints handling  
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Question 5.1  
If the Victorian Government introduces an independent oversight body, 
should it have responsibility for handling general complaints about 
disability service providers, as the Disability Services Commissioner 
currently does? 
269. The writers not only support the notion of an independent oversight 

body but also support the inclusion of handling complaints about 
disability service providers.  Therefore, in supporting this view they 
argue that there is no further need for the maintenance of the 
Disability Services Commissioner.  
   

270. Further to this however, they argue that the process in handling 
general complaints must be changed to that as currently applied by 
the current DSC to ensure that all complaints associated with abuse, 
neglect or exploitation are automatically investigated.  They 
emphasise that it is totally inappropriate, as is the current process, 
for conciliation to be used in relation to abuse, neglect, exploitation 
and violence. 

 
Question 5.2  
If there is a new independent oversight body with responsibility for 
complaints handling and responding to serious incidents, should it have 
the power to conduct own-motion investigations? 
 Should these powers relate to both complaints and the investigation of 

allegations of abuse and neglect? 
 
271. The writers support the notion of “own motion” powers being 

invested in a new independent oversight body.  Further, that this 
should apply to both complaints and matters where allegations of 
abuse, neglect and exploitation are suspected as having occurred. 
 

272. Notwithstanding the above, the writers express concern at what has 
been the driver for this question.  They submit that it is reasonable to 
conclude the push has arisen because the Disability Services 
Commissioner and the Public Advocate do not currently have this 
power. 

 
273. While the writers acknowledge this is the case, nonetheless, they 

warn against the call becoming a distraction.  The basis of this 
warning is that simply because a position has an authority to initiate 
an action, there is no guarantee the authority will be exercised even 
in circumstances warranting the use of such power.  After all, a high 
profile example of this having occurred is the failure of the Disability 
Services Commissioner to exercise power he already has to initiate 
investigations.  Despite having this power, the Commissioner failed 
to initiate one single investigation between 2009 and December 
2014.  
 

274. Critically however, both in terms of the handling of general 
complaints, as in question 5.1 and that of investigation of complaints 
or suspected reportable incidents, stringent timelines should be 
imposed on actioning and finalising the outcomes of such 
investigations.   

 
Questions relating to guidelines to responding to abuse 

 
Question 5.3  
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If an independent oversight body is established in Victoria, should that 
body have responsibility for developing a standard set of guidelines for 
responding to allegations of abuse and neglect in disability services? 

 
275. Clarification is required as to whether this question refers 

specifically to the independent oversight body establishing a 
standard set of guidelines by which it will respond to allegations of 
abuse, neglect and exploitation, or whether it is that the 
independent oversight body will establish a set of standards to be 
applied by service providers in dealing with allegations of abuse, 
neglect and exploitation. 
  

276. Notwithstanding the above, the writers contend that there already 
exist an ample number of principles, standards and guidelines, and 
yet these have failed.  As such, they therefore contend that what is 
required and what must apply to both the independent oversight 
body as well as service providers is a legislated process for 
addressing allegations of abuse, neglect and exploitation.   

 
277. Further, that in the event of this legislated process not being 

adhered to, as in the case of the independent body, the government 
will take action.  Or, as in the case of a funded service provider, the 
oversight body should consider whether or not the agency should 
retain its registration and DHHS should take action against the 
Board and CEO of the agency.  

 
Questions relating to visiting schemes  

 
Question 5.4  
In view of the skills necessary in identifying and responding to abuse and 
neglect, should consideration be given to paid inspectors or paid official 
visitors in Victoria?  

 
278. The writers argue that in the first instance it is absolutely critical 

that an inspectorial function is included as part of the independent 
oversight body’s authority and responsibilities.  As such, they 
therefore contend that paid and authorised inspectors, similar to 
that of the OH&S workplace inspectors as under the OH&S Act, 
should staff this function.  Further, that inspectors must be required 
to have an approved qualification in order to be appointed to this 
role.  Therefore, any suggestion that may be made those community 
visitors who do not have the requisite qualifications be given the 
opportunity to simply transfer to become a paid inspector must be 
rejected.  On this matter, the writers make a clear distinction 
between what might be described as ‘on-the-job’ training by way of 
a few hours as currently provided to community visitors, and 
formal qualifications. 
 

279. The writers oppose the concept of “paid official visitors” on the 
basis that this is too closely linked to the current community 
visitors’ scheme, albeit that payment would be made.  Further, that 
the concept of “official visitors” has links to a long past approach 
that applied in Victoria’s institutions in decades past.   

 
280. Apart from the above, however, the concept of “paid official visitors” 

also suggests a separation of function and authority from that of an 
independent oversight body, which of course would be totally 
inappropriate. 
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Question 5.5  
If a paid inspector or paid official visitor role is introduced in Victoria, 
should they be located with an independent oversight body or other entity? 

 
281. As noted above in 5.4, the writers support the notion of paid 

inspectors and an inspectorial regime being a function of an 
independent oversight body.  

282. By contrast, they do not support the notion of this role being 
located within another entity.  

 
Question 5.6  
In relation to visiting schemes and the existing Community Visitors 
scheme:  
 Should volunteer Community Visitors continue to be part of the 

safeguarding framework in Victoria? 
 If Community Visitors continue to be part of a safeguarding 

framework in Victoria, should they be located within the Office of 
the Public Advocate, a new independent oversight entity or another 
body? 

 
283. The writers contest the continuation of the existing community 

visitors’ scheme as applying in Victoria’s disability services.  In 
spite of the high regard that some have for the scheme, they 
challenge its continuation.  The fact of the matter, and on the 
evidence of the Public Advocate and the community visitors 
themselves, is that the scheme has not worked in addressing abuse, 
neglect and exploitation.  Indeed, on their own evidence they have 
advised that the abuse and neglect is systemic and has increased.   
 

284. Given the above, the writers therefore not only dismiss any notion 
of community visitors being maintained, but reject they continue, 
whether it be in the Office of the Public Advocate, a new 
independent oversight entity, or any other body.   

 
Questions relating to Mandatory reporting  

 
Question 5.7 
Should the Victorian Government introduce mandatory reporting of 
serious or critical incidents to a new independent oversight body?  If so,  
 What individuals or organisations should be mandated to make such 

reports? 
 What current functions of the Department of Health and Human 

Services regarding the management of critical incidents should be 
transferred to the new body and should the Department retain any 
functions relating to critical incident management? 

 
285. In relation to the overall focus of this question, the writers fully 

support the introduction of mandatory reporting of all serious or 
critical incidents, including all incidents associated with abuse, 
neglect or exploitation, to a new independent oversight body.  
 

286. However, they go further to suggest that mandatory reporting 
should go beyond that of where evidence exists that abuse, neglect 
and exploitation has occurred, and include that of suspected abuse, 
neglect and exploitation.  

287. In relation to the first part of the question, the writers submit that 
individuals and organisations that should be mandated to make 
such reports should mirror those as applying to child protection or 
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vulnerable people.  As an example, this should include all persons 
who work in or are associated with the disability sector, all medical 
and allied health professionals, teachers and other education 
professionals. 

 
288. In relation to the second part of this question, the writers contend 

that the use of the words “critical incidents” should be clearly 
defined as being associated with mandatory reporting. 

289. In terms of who should manage and deal with mandatory reporting, 
the writers submit that the reporting of incidents should be taken 
away from DHHS and transferred to a new independent body, 
noting yet again that this body must have broader oversighting 
responsibilities than those as purely associated with mandatory 
incident reporting.   

 
290. Therefore, the writers contend that the DHHS should not retain any 

function relating to critical incident management, other than that 
which applies to all other agencies where direct services are 
provided.  Therefore, the Department’s direct services should 
function in the same way.  

   
Questions relating to Oversight of restrictive practices   

 
Question 6.1  
Should the Senior Practitioner be independent from the Department of 
Health and Human Services in its role in oversighting restrictive practices? 
 
291. Given that the Senior Practitioner has responsibility for 

oversighting restrictive practices and compulsory interventions, 
and given that the Department operates as a service provider in 
part, then clearly the Senior Practitioner should be independent of 
the Department and as such the position should be relocated 
elsewhere.   

 
Question 6.2  
If the view is that the Senior Practitioner should be independent, what 
option would be the most appropriate for the nature of that independence: 
 a specific entity with independent statutory powers and its own office 
 a new single independent oversight body? 

 
292. In supporting the notion of the Senior Practitioner being separate 

from DHHS, the writers argue that it should be located as part of the 
functions within a new independent oversight body.  
 

293. In considering whether or not the role should be established as an 
independent statutory role with its own office, the writers oppose 
this option. 

 
294. Principally the opposition to this is based on the tendency over 

recent years to establish a number of separate entities each with 
their own narrow function and responsibility.  This is in part has 
led to an increased confusion and a diffusion of responsibility.  By 
way of example, in Victoria we have the Office of the Public 
Advocate, the Department of Health and Human Services, the 
Disability Services Commissioner, the Commissioner for Children 
and Young People, the Office for Disability, as well as the propensity 
for successive governments to seemingly establish a Commissioner 
for almost anything and everything.  As such, it is now time to 
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consolidate the various functions as relating to disability into a 
single independent oversight body. 

 
295. The writers note that the government has recently announced that a 

new Principal Practice Leader (Education) will report to the Senior 
Practitioner (Disability).  This work of this role is intended to 
support children with challenging behaviours in schools.  What is not 
clear from the government’s announcement is whether or not a child 
with challenging behaviours is firstly a child with disabilities. 

Question 6.3  
Should Authorised Program Officers in disability services have minimum 
qualifications for making decisions in relation to emergency restrictive 
practices, such as restraint? 
 
296. The writers support the notion of Authorised Program Officers 

having specifically defined minimum qualifications for making 
decisions in relation to emergency restrictive practices.   
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PART FOUR - FURTHER QUESTIONS TO BE ASKED BY THE COMMITTEE 
 

297. In response to the Committee’s advice that the list of question as 
provided “is not exhaustive”, the writers provide the following 
additional questions that they consider are essential to be asked and 
addressed. 

  
298. In providing this list, the writers provide commentary as to why they 

consider each is question important.  They also provide a response to 
each question. 

 
299. Question 1 – Should a minimum set of consequences be prescribed 

in legislation for perpetrators of abuse, neglect, exploitation and 
violence? 

 
300. Rationale for inclusion – Significantly, despite the great flurry of 

activity and concern being expressed about abuse, neglect, 
exploitation and violence, principally the focus has been on rights 
and policy.  Further, although commentary has been made in relation 
to what should happen once such acts have been perpetrated, this 
commentary has largely ignored the matter of consequences. 

 
301. A classic example of consequences being ignored is the Yooralla rape 

cases, where it was not the Board or management who sought to 
investigate or impose suitable consequence, but it was the police who 
initiated action which lead to consequences being imposed by the 
court.  

 
302. The writers argue that unless consequences are addressed up-front, 

abuse, neglect exploitation and violence are more likely to continue 
unabated.  

 
303. The writers‘ response – based on past experiences, consequences 

clearly cannot be left up to watchdog entities, the Secretary of DHHS 
or service provider Boards and Chief Executive Officers to act 
judiciously.  As such, the writers argue that a minimum set of 
consequences and associated actions must be enshrined in 
legalisation.  It will only be through legislation that avoidance 
behaviour of managers and the constraints of industrial agreements 
will be countered.  

304. Question 2 - Should processes for dealing with allegations or 
complaints of abuse, neglect, exploitation and violence be enshrined 
in legalisation?  

 
305. Rationale for inclusion – While there already exists an abundance 

of rules in the form of guidelines, reporting processes, values and 
vision statements, codes of conduct and process requirements, the 
reality is that generally these are not enshrined in the law.  Given the 
current variability, the writers therefore argue that given the 
importance ascribed to process and practice as a way of addressing 
abuse, neglect, exploitation and violence when it occurs, then it 
stands to reason that such processes should be included in 
legislation.  To do so will not only standardise the approach, it will 
also require this to be applied as a matter of law. 

 
306. The writers’ response – Part of the failure in dealing with abuse, 

neglect, exploitation and violence is the failure to apply the rules and 
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the guidelines.  Therefore, in order to address this significant deficit, 
the writers argue that the process requirements must be established 
as part of the law. 

 
307. Question 3 – Should appointments to Governor in Council and 

Secretary positions be limited by tenure? 
 

308. Rationale for inclusion – Although the Ombudsman is limited to a 
ten-year appointment without a reappointment provision, the 
Disability Services Commissioner and Public Advocate do not have 
any restrictions on reappointment.  In terms of the Secretary of the 
relevant government department, while that person may well be on a 
contractual arrangement, observational evidence suggests that 
Secretaries are not limited by tenure.  A concerning example is that of 
the former Secretary of the former Department of Human Services.  
Despite having overseen a litany of abuse, neglect, and exploitation in 
the disability sector (and in the child protection sector), that 
Secretary was simply transferred to another department when the 
current government took office.    

 
309. The writers’ response - The writers argue that such senior position 

must be placed under high level scrutiny and be limited by tenure.  
Not to do so creates a situation of ‘ownership’ and infallibility and 
hence less of a preparedness to challenge the actions and views 
expressed by those who hold such positions.  As such, the writers 
support limited tenures for such positions with a non-reappointment 
provision.  

 
310. Question 4 - Should family advocacy be funded specifically and 

separate from that of other advocacy entities? 
 

311. Rationale for inclusion – Despite families being the main providers 
of services, by way of accommodation and supports and also acting 
as the representative of their son or daughter with a disability by 
way of lodging complaints, families tend to be relegated to a ‘second 
class citizen’ status.  Further, while there are a significant number of 
advocacy organisations funded through the public purse, each would 
be hard put to argue they represent families in any way.  Therefore, 
as in accordance with particular principles in the Disability Act 2006, 
families of people with disabilities must be afforded greater regard 
and be given a stronger voice through dedicated funded family 
advocacy.  While the writers acknowledge that an argument may be 
made that the government funds Carers Victoria, the evidence is that 
this entity has failed to act as a representative body for families in 
ensuring that the voice of families is truly heard.  Essentially, the 
evidence of this rests in the failure of Carers Victoria to have taken up 
the issue of how families are treated by watchdog entities, DHHS and 
service providers.  Additionally, the funding of this entity allows little 
provision for systemic and individual advocacy as associated with 
families in the disability sector.   

 
312. The writers’ response – The writers submit that for too long 

families have been pushed aside and shut out.  Their voices have not 
been considered and they have not been given the consideration that 
they ought to in terms of, for example, elderly parents still attempting 
to care for their son or daughter with a disability in the family home.  
Additionally, the writers are also aware of a number of examples of 
where a family takes up a complaint on behalf of their son or 
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daughter with a disability, the family is treated as a nuisance and 
various strategies are put in place to blunt the family’s complaint.  
Therefore, the funding of dedicated family advocacy is long overdue.  
On this matter, the writers argue that the voice of those families, who 
do not have access to the high profile committees and reference 
groups, in that their membership is from ‘usual suspects’ who are 
invited to sit on these committees, must be supported through 
dedicated funding for family advocacy.  For any government to 
continue to ignore this call can only be taken as suggesting that 
rhetoric about families is simply that.   

 
313. Question 5 – Should there be separate legislation for children and 

adults with disabilities? 
 

314. Rational for inclusion – In the context of the inquiry, the writers are 
concerned that the issue of children with disabilities could well be 
ignored.  Certainly, as already referenced in this paper, the 
Ombudsman chose not to include children in the child protection 
system in her investigation.  As noted by the recent report released 
by the Commissioner for Children and Young People, abuse against 
children does occur, and this does include abuse against children 
with disabilities.   

 
315. The writers’ response – The writers submit that as there is separate 

legislation for Children and Young People, the same recognition must 
be given to children with disabilities in terms of disability legislation.  
The current Disability Act 2006 is primarily directed towards adults 
with a disability. 

 
316. Question 6 – Should research funding be directed towards the full 

range of disability types and functional levels as opposed to 
theoretical constructs and ideology, where the tendency can be to not 
take into account those people with severe or profound disabilities, 
and those whose cognitive level of functioning and capacity is limited 
to the degree that they cannot contribute to advising on their 
experience? 

 
317. Rational for inclusion – Notwithstanding the contribution research 

can make to better understanding and contributing to service and 
structure arrangements in the disability sector, nonetheless the 
writers express concern that some of the research currently being 
touted as the ‘evidence base’ for directions in disability is essentially 
cohort limited.  By way of example, with the significance of the 
debate that is growing in relation to the concept of ‘supported 
decision making’ and ‘support for decision making’ the researchers 
have so far focussed on those people with a disability who can to 
some degree articulate their view, aspirations and needs.  For this 
type of research to have any real import across the total of the 
disability types and functional levels, the writers contend that it must 
therefore address the full range.  On the matter of a person with a 
disability not having the capacity to communicate his or her 
experiences, this is particularly important in the context of any 
abuse, neglect, violence or exploitation that may have been 
perpetrated against him or her.  Further, it has direct implications for 
the matter of dedicated funded family advocacy and also the current 
limitations imposed by community visitors via OPA in facilitating the 
access of families who seek to represent their family situation to 
community visitors.   
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318. The writers’ response – The writers argue that in the context of 
Victoria’s disability sector and the government’s financial 
contribution to this sector, either through DHHS or any other 
government funded body, that research funding as applying to 
disability should only be granted on the basis of addressing the full 
range of disability types and functional levels.   

 
319. Question 7 – Has what might be described as the ‘language of 

disability’ been captured by ideology, academia and bureaucracy to 
the point where the practicalities associated with disability have 
become subservient to the point of being ignored? 

 
320. Rationale for inclusion – The history of disability, certainly since 

the 1980s, has become littered with a changing lexicon of 
terminology.  In the main this terminology has been introduced via 
academics, researchers and bureaucrats.  By way of example, terms 
such as ‘normalisation’ and ‘social role valorisation’ have been 
consigned to the dustbin of history, though they were the ‘big things’ 
of the eighties.  There is now a new lexicon, including ‘person 
centred’, ‘inclusion’, ‘choice’, ‘supported decision making’, ‘self-
determination’ and ‘social connectedness’.  While the writers 
acknowledge that changes in descriptors as the result of the 
introduction of ‘new thinking’ are from time to time necessary, 
nonetheless a problem has arisen in that such language is often used 
to promote an ideology while at the same time ignoring the 
practicalities of disability.  A classic example is the introduction of the 
word ‘choice’ whereby the ideologues and bureaucrats will tout this 
concept when it suits their position, and tend to ignore it or lessen its 
import when it challenges an ideology, such as choice in 
accommodation.  Further to this, concern must be expressed that just 
as the lexicon of disability keeps changing, it can reasonably be 
assumed that in order to maintain their relevance the ideologues and 
academics will come up with yet more new terminology in the near 
future.  

 
321. The writers’ response - From the writers’ perspective they argue 

that changes in language of itself are not necessarily the drivers for 
effective and sustainable change in terms of the disability sector.  
Indeed, they go so far as to suggest that such changes can only 
confuse, and often provide an escape route for the ideologues and 
academics, when families ask the practical questions such as – Who 
will care for my 50-year-old son when I die?  Or, ‘How does my 
daughter have choice if the service system does not provide for the 
type of accommodation or day service that she desires?  Given this, 
the writers therefore argue that the lexicon of disability, while to date 
having been captured by ideology, academia and bureaucracy, must 
not only be challenged but be brought back to a position where it 
becomes subservient to the practicalities associated with disability 
rather than dominating.  

 
322. Question 8 – Once the NDIS is fully rolled-out, should the Victorian 

government cease to maintain any functions under a State 
government department or equivalent entity and as directly 
associated with disability?  

 
323. Rationale for inclusion – Given the significance of the NDIS in terms 

of creating a single national system, the writers argue it is therefore 
necessary to ask the above question. 
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324. The establishment of NDIA provides for that body to be responsible 
for gatekeeper function as in eligibility assessment, for the provision 
of individual planning support, the approval of funding for 
reasonable and necessary supports, plus funding to individuals and 
entities as provided for under Chapter 2 of the NDIS Act.     

 
325. In addition to the above, given the likely establishment of an 

independent oversighting body with full functions and in a national 
context, the question must be asked - What role will then exist for 
DHHS or the State government?  

 
326. The writers’ response – Notwithstanding the above, there are other 

functions that must be considered.  Essentially, these relate to direct 
service provision.  On this matter the writers argue that given the 
NDIS is based on a market driven approach, the market model must 
apply.  Therefore the State government should have no part in direct 
service provision post the full roll out of the NDIS.   

 
327. One aspect of direct service provision relates to the provision of 

accommodation, as in the ‘bricks and mortar’ of housing stock.  The 
‘bricks and mortar’ question can be addressed in one of two ways.  
Either, by the government maintaining housing stock for the purpose 
of accommodating people with disabilities.  If so, this housing stock 
should be managed in the same way as any other public housing 
stock in Victoria, as through the Office of Housing.  Or, the ownership 
of the ‘bricks and mortar’ can be transferred to individual service 
entities in the non-government sector, noting new players are likely 
to enter the market, some current providers are likely to grow bigger 
while some might wither and die 

 
328. Associated with the matter of the housing stock is the recognition 

that all such houses currently house people with disabilities who 
require staff support.  Therefore, the way in which this can be 
accommodated as part of the market model under the NDIS is 
whether or not the houses continue to be owned by the State or 
transferred to non-government sector entities, the requirement must 
be that those entities accepting either the management or ownership 
of individual housing stock accept those clients who are currently 
accommodated in the individual houses.   

 
329. Clearly, in addressing the matter of accommodation as associated 

with housing stock and clients, the matter of current DHHS direct 
care employees cannot be ignored.  The writers argue whatever party 
is in government it must grasp the nettle and arrange to relocate 
current accommodation services staff to those players who seek to 
bid for the individual elements of the accommodation service.   

 
330. In relation to the transfer of government run and managed 

accommodation and services, the New South Wales government has 
established a position whereby the transfer of housing stock, clients 
and staff has been effected on the basis of individual non-government 
agencies being granted ownership of the ‘bricks and mortar’ 
consequent to their accepting the clients and staff.  The ACT 
government is also moving out of direct service provision. 

 
331. The only remaining function to be considered is that of the ongoing 

funding relationship between the State government and the federal 
government in terms of the NDIS.  The writers submit that this is a 
Treasury function and thus has no association with DHHS.   
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332. Summary Comment   
The writers submit that the eight questions as listed, along with the 
rationale provided for each, should not be ignored.  The writers 
contend that Questions 1, 2, 4, 5 and 7 relate directly to Stage 2 Term 
of Reference A in all three areas.  That Question 6 relates to Term of 
Reference B, particularly as concerning B (III).  That Question 3 
relates directly to Term of Reference C and Question 8 relates to 
directly to Term of Reference D, in the context of establishing an 
overall set of findings as well as fitting within the ‘other evidence’ 
consideration.   
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PART FIVE - A COMMENT ON THE TERMS OF REFERENCE FOR STAGE 2 OF THE 
INQUIRY 
 

333. By reference to Stage 2 Term of Reference (B), the writers note the 
requirement of the Committee to “undertake research to determine 
best practice approaches” as to how abuse can be prevented. 
 

334. While the writers acknowledge that the Committee is constrained by 
the Terms of Reference, nonetheless they do express some degree of 
caution as to how the Committee might interpret and “undertake 
research”.  This caution is predicated on three issues.  The first 
relates to the period of time that the Committee has between 
undertaking its inquiry into Stage 2 and the commencement and 
finalisation of its Stage 2 report.  The writers suggest that research is 
often done in one of two principal ways, the first being what is 
commonly called a literature search and the second being via a 
research project which sets out the parameters of the research and 
then enacts activities to test the hypotheses or theory being 
researched.   

 
335. Given the limited timelines the writers reasonably assume that in 

addressing this particular Term of Reference it is likely the 
Committee will opt for some form of literature research, and perhaps 
the calling of ‘experts’ to inform the Committee.  While the writers do 
not oppose this, nonetheless they do question whether the 
Committee’s secretariat would undertake the research or whether it 
would be farmed out to some other entity.  If the latter were to apply 
the writers would challenge this, arguing that a trend has developed 
in Victoria in relation to disability whereby research-type activities 
tend to be undertaken by particular individuals or entities who 
themselves have in effect become part of the disability sector.  As 
such, the writers argue that if the Committee were to commission 
such individuals or entities this would constitute a conflict of 
interest.   

 
336. The writers are aware of La Trobe University being funded by 

entities in the sector to undertake research and further, bodies such 
as the Office of the Public Advocate also having a research function.  
Further to this, the writers are aware that the Disability Services 
Commissioner, OPA and DHHS have engaged La Trobe University to 
undertake particular work in relation to disability.   

 
337. Therefore, on the above basis, the writers contend that whatever 

action is taken by the Committee to fulfil its obligations in relation to 
this Term of Reference that it should not engage entities who have 
contributed so far to the Inquiry or those who have direct research 
links to those who have contributed to the inquiry.  The concern 
about research in Victoria’s disability sector is that it can be argued 
to be insular and in some ways self-serving, and the Committee 
needs to be cautious in handling this Term of Reference. 
 

338. The second consideration in relation to this particular Term of 
Reference is that it suggests that “best practice approaches” need to 
be researched.  Given that the Term of Reference relates to how the 
abuse of people accessing services can be prevented, the writers urge 
the Committee not to lose sight of the fact that in effect “best 
practice” is already known.   
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339. The writers argue that best practice in relation to prevention must 
include all of the elements that go with effective recruitment of staff, 
including police checks and working with vulnerable people checks, 
effective on-the-job orientation and induction, day to day supportive 
supervision and management, ensuring the implementation of 
established legislation, policy and practices, timely reporting and 
investigation, and the application of appropriate consequences in the 
event of abuse being perpetrated.  What more might apply? 

 
340. The writers argue that in essence each of these has a part to play in 

prevention, albeit some are responses to the perpetration of abuse.  
Essentially, underlying the concept of “best practice” is the legal 
concept of duty of care, that of ‘wrong is wrong’ and that abuse, 
neglect and exploitation constitute acts of wrongness.  Therefore, in 
terms of “best practice approaches” the writers contend that the best 
practice is that of effective management.   

 
341. The writers are concerned that this Term of Reference seems to 

suggest that there is some process or practice yet to be discovered 
that will stop abuse occurring.  They reject this as nonsense.  Rather, 
they argue that “best practice” in terms of identifying early 
indications of abuse, strategies to prevent abuse occurring and the 
specific needs of particular cohorts is located in the concept of duty 
of care and always acting to ensure that this is carried out as the best 
practice.   

 
342. Therefore, in relation to this particular term and despite the 

imposition of the Committee being required to “undertake research” 
the writers urge the Committee to also address this Term of 
Reference in the context of the comments made above.   

 
343. In relation to Term of Reference (C) and the Committee’s obligation 

to “examine the powers and processes of Victorian investigation and 
oversight bodies”, the writers urge that the Committee should extend 
this Term of Reference by not only examining the powers and 
processes but also examining where deficits have occurred in the 
failure of investigation and oversight bodies to fully apply their 
powers and processes.  Further, that in doing so, the Committee also 
establishes a hard line on exposing those with the power but where 
the power has not been used.   

 
344. In relation to the second part of Term of Reference (C) the writers 

note the requirement of the Committee to establish a “particular 
focus on the ongoing role of these bodies in the context of the National 
Disability Insurance Scheme”. 

 
345. The writers express concern that the wording of this aspect of the 

Term of Reference as in “particular focus on the ongoing role” is 
suggestive that there ought to be an ongoing role for some or all of 
these bodies in the context of the NDIS.   

 
346. Based on their already expressed views that “national must mean 

national” the writers contend that the Committee must take an 
unequivocal position in relation to this part of the Term of Reference, 
by opposing the continuation of such bodies. 

 
347. In relation to Term of Reference (D) the writers acknowledge that 

the Committee “should have regard to the final report, findings and 
recommendations of the Ombudsman’s investigation”.  While 
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acknowledging this, the writers nonetheless urge the Committee to 
maintain cognisance of the fact that Phase 2 of the Ombudsman’s 
investigation is to “look more specifically at incident reporting under 
relevant legislation”.  Given this, the writers therefore consider that 
the Committee should be cautious in seeking to translate the 
Ombudsman’s Phase 2 findings and recommendations as being 
necessarily appropriate to the Committee’s Terms of Reference for 
Stage 2. 

 
348. While it may well be that the Ombudsman Phase 2 findings and 

recommendations may in part have import for Term of Reference (A) 
as required to be addressed by the Committee, the writers 
nonetheless suggest that it is likely, on the balance of probabilities, 
that whatever the relevance, this will at best be partial and more 
likely minimal.   
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PART SIX - CONFLICT OF INTEREST, INDEPENDENCE AND ACCOUNTABILITY  
 

Conflict of Interest  
 
349. Quite rightly the Interim Report notes the conflict of interest that 

can occur in entities such as DHHS as a result of the Department 
having multiple responsibilities.  By way of example, this includes 
the Department being a policy setter and service provider and yet 
also being its own reviewer. 
 

350. The writers submit that it can also be argued that a conflict of 
interest can occur in more subtle ways.   

 
351. They argue that the disability industry, particularly at the senior 

ranks of DHHS, watchdog entities and funded service providers, is 
to a large degree a ‘closed shop’.   

 
352. While the writers acknowledge movement between entities can 

occur, they nonetheless contend it is not uncommon for some 
individuals to have worked for one entity, moved to another, and 
then have responsibility for ‘reviewing’ the activities of their 
previous employer. 

 
353. Certainly, the writers can point to a number of examples where 

cross-agency movement has occurred.  Significantly however, some 
of these examples have led to some questioning whether or not 
previous professional relationships may have played a part in 
deliberations and an apparent reluctance to criticise because of the 
former relationship.   

 
354. While some may argue that professionalism and objectivity would 

dictate the activities and decision making of the individual, the 
writers argue there is no guarantee that the strength of the former 
affiliation would necessarily be overcome.   

 
355. Additionally, however, in the sensitive world of disability, and 

where many families have lost their trust in the system and 
individuals responsible for particular functions, perception is 
therefore critical. 

 
356. A classic and high profile case of where a conflict of interest has 

been challenged is that of the former Judge appointed to head-up 
the Royal Commission into union activities in Australia.  Regardless 
of the actual facts of this case, one fact that cannot be ignored is that 
some have challenged the efficacy of that person heading up the 
Royal Commission because of links argued to exist between him 
and a political party.  

 
357. Therefore, given the above, the writers argue that one of platform 

objectives in establishing a new and independent entity to become 
responsible for a range of functions associated with a fully 
integrated oversighting and safeguarding body is to ensure that 
both reality and perception of a conflict of interest is addressed.     

 
The Concept of Independence 
 
358. Many of the questions which have been established for Stage 2 of 

the Inquiry and some of the comment in the Interim Report relate 
to the notion of establishing an ‘independent oversight body’.  
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Essentially this begs the question of what constitutes 
‘independence’.   

 
359. Given that such a body would be funded by the government, some 

argue that this does not provide an ‘arm’s length’ relationship from 
the government.  Others argue that, as is the case for the 
Ombudsman, the Public Advocate and the Disability Services 
Commissioner, as Governor in Council appointees, this not only 
meets the requirements of independence, but allows such positions 
to operate free of government interference.  And, while accountable 
to parliament this is essentially through the delivery of an annual 
report. 

 
360. The above appointments differ from that of the appointment of the 

Secretary of DHHS in the sense that this position in the first 
instance is accountable to the relevant Minister and as such reports 
to the Minister, albeit that an annual report must also be produced.   

 
361. However, despite this, some might argue that in terms of the former 

Secretary of the former Department of Human Services, the 
Secretary was not held to account for her statutory responsibilities 
by the former Minister  

 
362. Given the above, the writers submit that the concept of 

independence, in terms of how an independent oversighting and 
safeguarding entity operates, should not be taken to mean that such 
an entity has carte blanche to do as it pleases with impunity. 
 

363. Some might argue that the current application of independence in 
relation to particular watchdog entities has existed to the degree 
that statutory appointees have not been brought to account for any 
failure to meet their statutory obligations.   

 
364. Further, there appears to have been no insistence that their annual 

reports are totally transparent and report the full detail of the 
operation of the entity.  Rather, there seems to have been an 
acceptance that simply providing discursive comments or data that 
seeks to make the performance of the entity better than it has been 
is acceptable.   

 
The concept of accountability  

 
365. While acknowledging the independence of a single oversighting and 

safeguarding entity is a must, the writers nonetheless, submit that 
no-one who is paid from the public purse should be totally free of 
accountability either to the public or the parliament. 
 

366. Certainly, in relation to some existing watchdog entities, 
observational evidence suggests they have not been held to 
account.  Instead, as for the case of the Public Advocate and 
Disability Services Commissioner, their tenure has been extended 
without any advertisement and without any comment as to 
whether or not they have fully met the full accountability of their 
obligations.    

 
367. Further, that a paradox currently exists in the sense that while 

existing individual watchdog entities have specific functions and 
obligations, gaps are evident in terms of, for example, having 
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limited statutory authority, as is the case that community visitors 
only inquire and report. 

 
368. The establishment of protocols between individual watchdog 

entities, whereby responsibilities are diffused to the extent that no 
one owns the issues, has also inadvertently created gaps.  

  
369. Given the above, the writers therefore argue that notwithstanding 

ensuring operational and functional independence, a newly created 
single oversighting and safeguarding entity must be held to 
account. 

 
Marrying the concepts of accountability and independence 

 

370. By taking into account the full range of comments made above in 
this section of the submission, the writers submit that the following 
provides an innovative approach to addressing the current deficits 
associated with the entity and people failures to stem the tide of 
abuse neglect exploitation and violence occurring in the disability 
sector in Victoria. 

 
371. The writers contend that independence, as in both reality and 

perception, is more likely to be achieved while at the same time 
meeting accountability obligations, if the following arrangements 
are applied. 

 
372. They submit that the process as defined does not compromise the 

independence of a single oversighting safeguarding entity yet does 
impose on the entity a greater level of accountability than seems to 
be imposed on current statutory appointments. 

 
373. It should be that the head of a single independent oversighting and 

safeguarding agency does not report directly to a Minister of the 
Crown, but instead reports to a three person cross–party 
Parliamentary Oversight Committee, who in turn reports to 
parliament.  

 
374. That while not dictating the content of annual reports it is essential 

the Parliamentary Oversight Committee requests that critical 
comment and all relevant data, as opposed to the non-critical 
comment and at times absence of key data currently associated 
with particular annual reports, is included in such reports. 

 
375. That the head of the independent unit must be subjected to an 

annual performance review, which then determines the individual’s 
continuation in his or her position.   

 
376. That a reputable consultancy firm undertakes the performance 

assessment, whereby the outcomes of the assessment are provided 
to the Parliamentary Oversight Committee. That the performance 
assessment includes assessment against statutory functions and 
obligations. 

 
377. The writers urge the Committee to give the utmost consideration to 

the above, given concern is expressed as to whether the practice of 
cross-jurisdictional functioning by way of protocols has weakened 
individual responsibility. 
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378. Further, that the Committee also considers the above in the context 
of questionable accountability having been applied to particular 
watchdog entities in terms of whether or not they have fully met 
their statutory functions and obligations. 

 
379. By way of clarity, the writers provide the following schematic 

diagram to illustrate how a single independent oversighting and 
safeguarding entity would operate in terms of marrying 
accountability and independence. 

 
Figure 2 

 
A functional overview of a Parliamentary Oversighting 

Committee 
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PART SEVEN - FAIR AND REASONABLE QUESTIONS 
 
380. The writers submit that in undertaking its task, the Committee must 

go beyond only considering the various views expressed through the 
individual submissions and public presentations to the Committee.  
They must also, individually and as a Committee, address what the 
writers describe as fair and reasonable questions. 
 

381. Further, this section also includes critical questions that the writers 
consider the Committee must ask the Secretary of DHHS, the 
Disability Services Commissioner and the Public Advocate. 
  

A set of fair and reasonable questions to the Committee: 
 

382. Does the Committee: 
 
(i) Fully support the necessity of all complaints alleging abuse, 

neglect, exploitation or violence being immediately 
investigated? 
 

(ii) Agree that the perpetration of abuse, neglect, exploitation or 
violence do not constitute matters for conciliation? 

 
(iii) Agree that given the exposure of the rapes of clients that 

occurred at Yooralla, the former Secretary of the then 
Department of Human Services should have immediately 
appointed an Administrator to oversee the operation of that 
organisation? 

 
(iv) Agree that in the context of their requirement to address 

matters associated with the NDIS and the quality and 
safeguarding framework it must incorporate the matter of 
consequences?  

 
(v) Agree with the Public Advocate and the Disability Services 

Commissioner as to a lack of leadership in the disability 
sector in Victoria? 

 
(vi) Agree that all positions with power and influence in the 

disability sector in Victoria have a responsibility to 
demonstrate leadership and that leadership must be 
demonstrated through the use of the individual’s statutory 
powers and responsibilities? 

 
(vii) Agree that the outmoded use of volunteerism should no 

longer be relied on to safeguard the rights of people with 
disability to live free of abuse, neglect, exploitation and 
violence? 

 
(viii) Agree that there is an absence of transparency and 

accountability in the use of public funds by advocacy 
organisations and employer peak bodies? 

 
(ix) Agree that they should not be blinkered by the call for more 

money and resources as being the panacea for addressing 
the abuse, neglect, exploitation and violence occurring in the 
disability sector in Victoria - but instead the Committee must 
ensure they are fully informed on the way in which 
significant revenue is accumulated by particular entities, 
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from various sources, including both the state and federal 
governments?   

 
(x) Agree that as part of their accountability to both the 

parliament and to people with a disability and their families, 
they have an obligation to ensure their inquiry does expose 
the full range of deficits as associated with abuse, neglect, 
exploitation and violence, as in systemic and people based, 
occurring in the disability sector in Victoria? 

 
A set of fair and reasonable questions to be put by the 
Committee to key informants to the inquiry: 

 
 
To the Secretary of DHHS  
 
383. How many deaths that occurred in disability accommodation 

services for each of the reporting years 2009-2010, 2010-2011, 
2011-2012, 2012-2013 and 2013-2104 were reported as a Category 
2 incident? 
 

384. How many deaths that occurred in disability accommodation 
services for each of the reporting years 2009-2010, 2010-2011, 
2011-2012, 2012-2013 and 2013-2104 were reported as a Category 
1 incident? 

 
385. Of the deaths as reported as Category 1 and 2 incidents, how many 

were associated with abuse or neglect, including neglect in health 
care, noting the Public Advocate’s statement that “neglect of health 
care is systemic in group homes”? 

 
386. In light of the proven abuse of clients that occurred at Yooralla and 

the reasonably assumed failure of the then Board and Chief Executive 
Officer to fully exercise their responsibilities in terms their 
governance and contractual obligation under the funding and service 
agreement, as well as their duty of care to the clients in their care – 
What set of circumstances would lead you to exercise your authority 
under the provision of the Disability Act 2006 to request the 
“Minister to appoint a person as administrator to take over the 
functions of the {a} disability service provider? “  

 
To the Disability Services Commissioner 
 
387. In light of your decision not to undertake a single investigation of any 

complaint between 2009 and December 2014, and further in light of 
your own figures that you received 164 abuse and neglect complaints 
between 2007 and 2015, and assuming some of these were received 
between 2009 and 2014 - Can this be taken to mean that you believe 
complaints associated with abuse, neglect, exploitation and violence 
should not be investigated but instead are only matters for 
assessment or for conciliation? 
 

388. Given your recent advice that you have initiated four investigations 
since December 2014, two of which related to abuse, and in light of 
your previous decision not to investigate complaints relating to 
abuse or neglect between 2009 and 2014 - Why have you initiated 
two investigations into abuse since December 2014? 
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389. How many in-scope complaints have you accepted between 1 July 
2014 and 30 June 2015 alleging abuse or neglect? 

 
390. Of the number of in-scope complaints you accepted between 1 July 

2014 and 30 June 2015 alleging abuse or neglect, how many of those 
complaints have you investigated or commenced to investigate?  

 
391. If ‘own motion’ investigative powers had been available to the 

Disability Services Commissioner for the period 2013-2014, what 
investigations would you have initiated?    

 
To the Public Advocate 

 
392. Given the powers of the Community Visitors Board to refer matters 

to “any other person”, and in light of the statements in the Community 
Visitors Annual Report 2014 that abuse and neglect is systemic and 
on the increase - For the reporting year 2013-2014, how many 
matters did the Community Visitors Board, by applying S. 33 (a), (b), 
(c) and (d) of the Disability Act 2006, refer to each of the Secretary of 
the then DHS, the Disability Services Commissioner, the Senior 
Practitioner and the Ombudsman? 
 

393. Given the Community Visitors Board’s power under S. 34 (3) of the 
Disability Act 2006, how many reports did the Board submit to the 
Minister during the reporting years 2012-2013 and 2013-2014? 

 
394. Given Community Visitors have been expressing concern about abuse 

and neglect occurring in group homes and institutions over some 
years - Did the Community Visitors Board submit any report over the 
period 2012-2013 and 2013-2014 to the Minister requesting these 
were matters that “should be considered personally by the Minister?” 

 
395. If ‘own motion’ investigative powers had been available to the Public 

Advocate for the period 2013-2014, what investigations would you 
have initiated?    

 
 Breaking through the ‘DO NOT ENTER’ Zone 

 
396. Despite the often-feigned outrage by those in positions of power and 

responsibility concerning the abuse, neglect, exploitation and 
violence perpetrated against people with disabilities, the same 
people will often stop short of expressing their outrage about those 
who live in the same rarefied atmosphere.  This is akin to while being 
prepared to squash the ant they ignore the collateral damage done by 
the fox. 
 

397. The powerbrokers remain silent about their kin, or if comment is 
made, it is only made in passing before then quickly moving on.  The 
writers are reminded of the ‘entitlements scandal’ that recently 
pervaded the federal parliamentary scene where what can only be 
described as mock outrage was expressed against one Member of 
Parliament.  However, this was only until such time as the net began 
to be spread more widely and began to catch more fish.  Then silence 
washed over the politicians as though the issue had never arisen. 

 
398. And while those without power and position remained outraged, 

their voices did not count because of the very fact they did not have 
the power to make them heard. 
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399. Despite the many reviews that have been undertaken in the disability 
sector and despite the myriad of reports identifying ‘the system’ as 
being at fault, the powerbrokers have largely been protected from 
hard-edged criticism.  Their failures have been screened–off and 
minimised.  Theirs has been a ‘Do Not Enter’ zone. 

 
400. This ‘Do Not Enter’ barrier must now be smashed.  If not, the 

outcomes and report that will be issued by the Parliamentary 
Committee will simply become another exercise in futility and 
protectionism. 

 
401. The writers therefore demand the Committee be forthright and 

uncompromising.  Where appropriate and necessary, the Committee 
must be prepared to identify those people in the system who have 
failed to meet their statutory obligations and responsibilities.  This 
must be so, whether the failure relates to an entity watchdog, an 
individual role, a Departmental Secretary, a Board of governance or a 
Chief Executive Officer. 

 
402. The writers note that the Ombudsman’s Phase 1 Report is qualified 

by Section 25 A (3) of the Ombudsman Act, in that on page 11 of her 
report the Ombudsman states that “any person identifiable from the 
information in this {her} report, are not the subject of any adverse 
comment or opinion.”  Notwithstanding this, the writers note that the 
Committee is not subject to such a constraint.  Thus, the writers urge 
that the Committee therefore avoid taking the easy path by mainly 
focussing on ‘the system’. 

 
403. The writers argue that if the Committee is not willing to meet the fair 

and reasonable test of calling it as it is from a people perspective, 
then it would be reasonable for the people who feel the real impact of 
abuse, neglect, exploitation and violence, as in people with 
disabilities and their families, to question the point of the 
Parliamentary Inquiry.  

 
404. After all, despite the revelation of the rapes at Yooralla as exposed by 

the ABC’s Four Corners program in November 2014 and the obvious 
failure of the then Board and Chief Executive Officer, as people in 
positions of power and authority they effectively remained 
untouched, even though they had an obligation to be aware of and 
deal with the abuse.  Yet, who condemned them for failing to apply 
good governance and oversight, both necessary elements of an 
effective oversight and safeguarding system? 

 
405. The answer is no one with power or authority did.  Only the 

powerless have spoken out.  However, their voices have not been 
heard and have been swept aside.  Instead, we saw the current Board 
come out and heap adulation on the Chief Executive Officer when he 
announced his resignation.  We saw the former Chairman, who was 
responsible for the governance of Yooralla during Yooralla’s period 
of shame, be installed as the Chair of the NDIS, and although this 
appointment was made pre-the exposure, this is a position he retains 
to this very day.  

 
406. The reputation of the Committee as an inquiry body is directly linked 

to whether or not there is a willingness to be uncompromising.  
Whether they are prepared to enter the current Do Not Enter Zone 
and smash the protectionism that has existed to-date and that has 
surrounded those with power, authority and influence.  
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407. At the recent Melbourne Writers Festival an author by the name of 
Jon Ronson, a writer with an international reputation, suggested 
there are two types of people – those who favour ideology over 
humans and those who favour humans over ideology.  He has also 
suggested that perhaps ideology is winning. 

 
408. The Committee must seek to force the pace on ensuring that people 

with disability are not consigned to ideological convenience.  The 
Committee must condemn the focus on ideology and systems and 
instead raise the bar.  They must fully acknowledge that abuse, 
neglect, exploitation and violence are committed against humans and 
not against ideologies.  

 
409. Given the inquiry was prompted by the Four Corners program 

regarding the Yooralla organisation as aired by ABC television in 
November 2014, and given the Committee is not due to submit its 
final report to parliament until 1 March 2016, and then further the 
government has six months to respond, this places an even greater 
expectation on the Committee to be uncompromising.   

 
410. This being particularly given that it can reasonably be concluded that 

the abuse, neglect, exploitation and violence perpetrated on people 
with disabilities has not disappeared and that by the time the 
government responds to the report two years will have passed since 
the inquiry was heralded. 

 
411. While the writers acknowledge that the Committee does not control 

the time lines, they emphasise that it does control its findings and the 
recommendation to be established through the inquiry.  Therefore, 
these must hit hard in that when action is finally taken it will attack 
abuse, neglect exploitation and violence as never before.  
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PART EIGHT - CONCLUDING COMMENT 
 

412. As a follow-on to Part Five concerning conflict of interest, the writers 
note and express concern that undue emphasis can be argued to have 
been given to particular watchdog entities during the course of the 
inquiry to date.  As such, it is reasonable to conclude that the 
Committee considers the voice of these entities as being superior to 
others who have contributed to the inquiry.   

 
413. Two examples that support this view are firstly, the fact that not one 

single non-funded entity or individual was invited to present to the 
Inquiry in person, despite such requests having been made.   

 
414. Secondly, the advice provided in the Interim Report that prior to the 

public hearings being conducted the inquiry saw fit to be briefed by 
the Ombudsman and a representative of DHHS.  Then, these people 
were also given an opportunity to present in person to the inquiry.   

 
415. The writers contend that this ‘round table’ of the usual suspects 

cannot be allowed to continue to dominate the debate, the decision 
making and to control the advice line in the disability sector. 

 
416. For too long the favoured few have been given an inside running.  

Also, as if totally removed from any part in oversighting and 
safeguarding, entities including the Victorian Disability Advisory 
Council, the Disability Services Board, the Community Visitors Board, 
the National Disability Services and many other Boards and advisory 
committees have been screened-off from any blame and 
responsibility.   

 
417. The writers contend that no longer can these august bodies be 

considered immune from criticism.  They must now be placed under 
the microscope of public scrutiny. 

 

418. Given the above entities have failed to exercise exacting governance 
and show a willingness to provide frank and fearless advice, it is now 
time that a Peoples’ Ministerial Advisory Committee is established as 
an outcome of the inquiry.   

 
419. This Peoples’ Ministerial Advisory Committee should be limited in 

size to three people who are independent of government and not on 
the public payroll.  It should be allocated responsibility for advising 
the Minister on the implementation of recommendations arising 
from the inquiry and matters associated with addressing the scourge 
of abuse, neglect, exploitation and violence in the disability sector. 

 
420. The Peoples’ Ministerial Advisory Committee should include a parent 

with lived experience and who has been subjected to the people 
failures of the Yooralla organisation, given it was the catalyst for the 
inquiry.  Based on the incisiveness and openness of her submission to 
this inquiry, the writers suggest that no better choice could be made 
than Ms Sandy Guy. 

  
421. The Peoples’ Ministerial Advisory Committee should also include a 

person well-versed in public policy as applying to the disability 
sector but who is not driven by an ideology that suggests rights and 
rhetoric alone will stop abuse, neglect, exploitation and violence, 
while ignoring the policy of consequences.   
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422. Based on her familial involvement with disability and her long 

history of making commentary on public policy as associated with 
disability, no better choice could be made than Ms Margaret Ryan, a 
co-author of this submission.  

 
423. The Peoples’ Ministerial Advisory Committee should also include a 

person with extensive experience in working in and consulting to the 
disability sector and supporting people with disabilities and their 
families.  A person who is prepared to provide frank and fearless 
advice.  No better choice could be made than Mr Max Jackson, a co-
author of this submission.  

 
424. All three people support the view expressed by Jon Ronson, as noted 

above that maybe there are two types of people – those who favour 
ideology over humans and those who favour humans over ideology, 
and perhaps ideology is winning. 

 
425. In terms of the disability sector, all three persons named above 

favour humans over ideology.  They argue that the ideologues must 
not be allowed to win.  For if they do, little by way of practical change 
will occur in terms of addressing the human tragedy of abuse, neglect 
exploitation and violence occurring in the disability sector. 

 
426. The voice of people other than the ideologues, the academics and the 

high caste bureaucrats must be given a voice and their voice must be 
listened to and given power.   

 
427. A Peoples’ Ministerial Advisory Committee will do this. 
 

 
428. The writers conclude by emphasising that if this Parliamentary 

Inquiry into the abuse occurring in the disability sector in Victoria is 
to have any real impact on how those who have significant powers 
and responsibilities exercise their powers and responsibilities, the 
Committee must be uncompromising in addressing two matters.   

 
429. The first must be a willingness to publicly condemn both system and 

person failures where these are exposed.   
 

430. The second is the absolute necessity to come to grips with the 
significance of what the NDIS truly means in terms of being a national 
system.  Hence, the Committee must avoid promoting Victoria’s 
current system as the benchmark by promoting elements of it to be 
maintained in its own right; or, alternatively, for elements of it to be 
transplanted into a single national system.  This is particularly so 
given that many of those people responsible for particular elements 
of Victoria’s system have failed to stem the tide of abuse, neglect, 
exploitation and violence. 

 
431. As highlighted in The Age editorial (22/8/2015) when commenting 

on the recently released report of the Commissioner for Children and 
Young People, “Leadership is about owning a problem and then fixing 
it.” 

 
432. The writers conclude that the ultimate test for the Committee in 

terms of its overall findings and recommendations is to demonstrate 
the leadership necessary to go beyond simply providing commentary 



Submission - Inquiry into Abuse in Disability Services – Stage 2 
 

 

_______________________________________________________________ 
Authors: Max Jackson and Margaret Ryan                                10 September 2015 

66 

on the problems.  The Committee must instead be bold in stating 
what is needed to fix them. 

 
433. The Committee must do this even though it would involve 

recommending significant changes to current oversighting and 
governance entities and their personnel.  
 

434. The Committee cannot ignore the reality that moral choices are at the 
core of all cases of abuse, neglect, exploitation and violence.  

 
435. The moral choice for the Committee therefore is to either call to 

account the people elements of Victoria’s current oversighting and 
safeguarding system or to go down the immoral path of diverting to 
and blaming the system.  
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PART NINE - WILL ANYTHING CHANGE? 
 

436. This Parliamentary Inquiry was established as a result of significant 
concerns relating to the abuse of people with disabilities.  As stated 
by the Chair of the Inquiry, Maree Edwards MP, in the first paragraph 
of her Foreword to the Interim Report, “The abuse of people who 
access disability services is a disturbing violation of the trust placed in 
organisations whose primary role is to support people with disabilities 
to engage and participate in the community.’ 

 
437. In order to give emphasis to the Chair’s statement, the writers 

contend that if the violation of trust is to be fully exposed and dealt 
with once and for all, there are three scenarios that must be avoided 
at all costs. 

 
438. The first scenario to avoid is: The ‘do nothing’ option where the 

government simply sits on its hands and yet continues to make 
pontifical like statements of concern. 

 
439. The second scenario to avoid is: Creating ‘yet another expert 

committee’ which comprises some of the same ‘experts’ and ‘power 
brokers’ to consider the Committee’s report, and yet who have been 
responsible for overseeing what the Public Advocate described as 
“systemic” abuse and neglect in “group homes” and the community 
visitors suggested is on the increase.  

 
440. The third scenario to avoid is: Going down the ‘Commissioner 

path’ by appointing yet another guru whereby the government 
avoids taking responsibility and ownership and also allowing the 
watchdog entities, the Secretary of DHHS, Boards and Chief Executive 
Officers of funded agencies and funded advocacy organisations to 
abrogate the ownership of their responsibilities, by instead ‘hand-
balling to a Commissioner. 

 

441. Therefore, in light of the Chair’s statement as above, the Chair, along 
with her fellow Committee members, must go beyond simply 
submitting a report for the consideration of government.  The 
Committee must be proactive by prevailing upon the government to 
implement the necessary changes to address the abuse, neglect, 
exploitation and violence occurring in Victoria’s disability sector.  
Even if such changes may be difficult to implement and even if heads 
must roll.  

 
442. The changes necessary must be implemented as a matter of urgency 

to thwart the scourge of abuse, neglect, exploitation and violence 
being perpetrated against people with disabilities. 

 
443. Not to do so will condemn the Parliamentary Inquiry to being a 

waste of time, effort and public money and a violation of the trust 
that people with disabilities, their families and the public have 
invested in the Committee. 

 
********************************************** 

 
End of Submission 
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