
SUPREME COURT OF QUEENSI..i\ND 

REGISTRY: Brisbane 
NUMBER: BS3508/2015 

IN THE MATIER OF LM INVESTMENT MANAGEMENT LIMITED (IN LIQUIDATION) 
(RECEIVERS APPOINTED) 
ACN 077 208 461 

First Applicant: 

Second Applicant: 

Respondent: 

JOHN RICHARD PARK AS LIQUIDATOR OF LM INVESTMENT MANAGEMENT 
LIMITED (IN LIQUIDATION) (RECEIVERS AND MANAGERS APPOINTED) 
ACN 077 208 461 TIIE RESPONSIBLE ENTl1Y OF TIIE LM FIRST MORTGAGE 
INCOME FUND ARSN 089 343 288 

AND 

LM INVESTMENT MANAGEMENT LIMITED (IN LIQUIDATION) (RECEIVERS 
AND MANAGER APPOINTED) ACN 077 208 461 TIIE RESPONSIBLE ENTI1Y 
OF TIIE LM FIRST MORTGAGE INCOME FUND ARSN 089 343 288 

AND 

DAVID WHITE AS TIIE PERSON APPOINTED TO SUPERVISE TIIE WINDING 
UP OF TIIE LM FffiST MORTGAGE INCOME FUND ARSN 089 343 288 
PURSUANT TO SECTION 601NF OF TIIE CORPORATIONS ACT 2001 

AFFIDAVIT OF DAVID WHITE 

I, DAVID WHITE of cl- BDO, Level 10, 12 Creek Street, Brisbane, in the State of Queensland, Registered 
Liquidator, state on oath:-

1. I am a Registered Liquidator and partner of the firm BDO. 

2. I was appointed in proceeding 3383/13 pursuant to the Order of the Honourable Justice Dalton 

dated 21 August 2013 as the person responsible for ensuring the winding up of the FMIF in 

accordance with its Constitution, and as receiver of the FMIF. 

3. The terms of my appointment are set out in those orders, as well as the orders made in this 

proceeding by the Honourable Justice Jackson dated 17 December 2015 (the December 2015 Orders) 

, as varied by orders dated 18 July 2018. 

AFFIDAVIT: 
Form 46, R.431 

Filed on behalf of the Respondent 
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4. Now produced and shown to me and marked "DW-125" is an indexed, paginated bundle of the 

documents referred to in this Affidavit ("the Bundle"). 

Role in responding to the Application 

5. I am cognisant that my role in relation to the application filed 10 October 2018 ("Application"), 

as a receiver appointed by this Honourable Court upon the application of the Australian Securities 

& Investment Commission (ASIC) and Mr Roger Shotton, is not that of a true contradictor, insofar 

as the orders sought by the Application relate to the continuation of my appointment over the assets 

of the FMIF. 

6. I understand that Mr Park was required to notify ASIC of the Application, and I understand that this 

has occurred. I also understand that Mr Shotton has been notified of the Application as a member 

of the FMIF, pursuant to the directions made by this Honourable Court on 3 October 2018. 

7. I am informed by my solicitor, Mr David Schwarz, and believe, that he has very recently received 

correspondence from Mr Hugh Copley of ASIC, in which Mr Copley: 

(a) indicates that ASIC "does not wish - unless required by the Court - to take a formal role 

in the Application. These instructions are motivated by the finite resources at ASIC's 

disposal and by ASIC's desire (consistent with ASIC's position taken in the Dalton 

proceeding and subsequent appeal) not to further erode the likely return to the unitholders 

of the FMIF ... " 

(b) states that "ASIC is anxious to understand what, if any, assistance it might be able to 

provide to the Court on the Application"; 

(c) seeks Russells' response to two specific matters regarding the orders sought in the 

Application, and the basis upon which they seek to revisit the existing arrangements. 

8. A copy of that correspondence, which has been provided to me, is at pages 1 to 2 of the Bundle. 

9. I am not presently aware of the attitude of Mr Shotton to the Application. 
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10. In the circumstances, but subject to any direction of this Honourable Court, my present intention 

is to appear at the hearing on 10 December 2018 and to provide evidence for the benefit of the Court 

to assist in resolving the questions raised by the Application. 

11. I have seen and read the Affidavit of]ohn Park sworn and filed in this proceeding on 12 November 

2018 ("Mr Park's Affidavit"), in support of the Application. 

12. I have identified that there are a number of matters in Mr Park's Affidavit that invite a response, 

and I propose to do so in due course by way of a further, detailed Affidavit to be filed in accordance 

with directions to be sought from the Court at the directions hearing on 19 November 2018. 

13. This Affidavit is intended to provide a preliminary, broad overview of certain aspects of the evidence 

that I propose to provide for the benefit of the Court in a further, detailed Affidavit to be provided to 

the Court. 

The proposed alternative regime 

14. I understand that Mr Park seeks by the Application to vary not only the scope of my appointment 

but also its terms, in particular as to my ability to recover my remuneration and expenses from the 

property of the FMIF. 

15. I expect to be in a position to inform the Court at the hearing on 10 December 2018 whether or not 

I am able to provide my consent to continue to act in my appointments pursuant to such altered 

terms. 

16. The reason why I am not able to do so now is that, in circumstances where the terms proposed 

involve BDO carrying very substantial expense and remuneration claims for an indefinite period of 

time, it is necessary for me to consult further with my partners at BDO before providing or otherwise 

withholding my consent. 

Finalisation Strategy 

17. I understand that Mr Park's stated purpose in bringing the Application is to consider the most 

efficient way forward in respect of the winding up of the FMIF (along with the other related Funds). 

Page3 
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18. Prior to the filing of the Application by Mr Park, I instructed my solicitors, Tucker & Cowen, to send 

correspondence dated 27 September 2018 to Mr Park's solicitors, Russells, setting out what I 

considered to be the most efficient way forward to finalise the winding up of the FMIF. A copy of 

that correspondence is set out at pages 3 to 9 of the Bundle. 

19. As that correspondence set out, the main issues which remain in the winding up of the FMIF are 

the following: 

(a) Completing the proof of debt process, pursuant to the December 2015 Orders. 

(b) Progressing litigation which I have caused to be brought in the name of LMIM as 

responsible entity of the FMIF, or have otherwise caused to be funded for the benefit of the 

FMIF. 

(c) Distributing funds to the members of the FMIF. 

( d) Compliance with any financial reporting and audit obligations, and seeking the extension 

of the current ASIC exemptions obtained on my application, should the current 

exemptions expire before the winding up is at the stage where the final audit should be 

undertaken. 

(e) Maintaining LMIM's Australian Financial Services Licence. 

(t) Maintaining the Register of members of the FMIF, and reporting quarterly to members; 

(g) Dealing with any claims by Mr Park for remuneration, costs or expenses to be paid from 

theFMIF. 

20. I am working to resolve the remaining issues in the winding up of the FMIF, as soon as is reasonably 

possible, and I will provide a more detailed account of the remaining issues in the winding up in 

the further, detailed Affidavit that I propose to provide to the Court. 

21. Firs~ as to the proof of debt process, I am dependent on Mr Park to adjudicate the proofs of debt, 

and to notify me of any indemnity claims which have been made under the December 2015 Orders. 

Page4 
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22. I have not to date been provided with any recent estimate by Mr Park as to how long he expects to 

take adjudicating the proofs of debt (the deadline for lodgement of which was 2 October 2018), and 

to identify any indemnity claims against the FMIF under the December 2015 Orders. 

23. I understand that Mr Park has an indemnity for his remuneration and expenses in performing that 

work where it is in connection with the FMIF, under the December 2015 Orders as varied by the 

orders made on 18 July 2018. 

24. I instructed my solicitors, Tucker & Cowen, to send correspondence dated 15 November 2018 to Mr 

Park's solicitors, Russells, regarding this issue, as well as other issues. A copy of that correspondence 

is set out at pages 10 to 12 of the Bundle. 

25. Second, as to the litigation which I have caused to be brought in the name of LMIM as responsible 

entity of the FMIF, a number of the more significant claims are at a particularly sensitive stage. I 

note in particular: 

Signed: 

(a) as to the proceedings against the managed investment schemes known as the 'Feeder 

Funds' (the Feeder Fund Proceedings), there are ongoing sensitive negotiations to settle 

those proceedings. The mediation which commenced on 5 and 6 November 2018 has 

been adjourned to 20 November 2018 to allow those negotiations to continue, in the event 

that the matter has not already settled by then. 

In those proceedings, LMIM as RE of the FMIF seeks the reconstitution of the FMIF for loss 

and damage of $55,059,318.12 plus interest suffered as a result of redemption payments 

made by LMIM without authority and in breach of trust; 

(b) as to the proceedings against the former auditors of the FMIF, the relief sought in those 

proceedings includes damages in excess of $200 million (the EY Proceedings). 

Consequently, their outcome will have a very substantial impact on the amount of funds 

available for distribution to FMIF members. 

An order has recently been made that a mediation take place by 15 March 2019. Although 

no defence has yet been filed by the auditors, I consider that the prospects of a mediated 
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settlement are reasonable, in circumstances where the evidence of key witnesses is already 

known following the extensive public examinations that I caused to be conducted over 

four weeks in 2015. 

(c) as to the proceedings against the directors of LMIM and KordaMentha as trustee of the 

Managed Performance Fund (MPF), being Supreme Court of Queensland Proceeding No 

12317 /14 (Bellpac Proceedin~), that matter is likely to be ready for trial in the first half 

of next year. 

26. For the avoidance of doubt, although the above are the most significant, they are not the only 

claims that I have caused to be brought in the name of LMIM as responsible entity of the FMIF that 

remain to be finalised and I have caused PTAL as custodian of the FMIF to fund certain 

investigations or recovery proceedings undertaken or brought by other insolvency practitioners, 

with the aim of recovering funds for the benefit of FMIF members . 

27. In advance of the hearing listed for 10 December 2018, I will provide a more detailed summary of 

each claim that I have caused to be brought in the name of LMIM as responsible entity of the FMIF, 

and the other recovery proceedings or investigations that I have caused PTAL as custodian of the 

FMIF to fund, and the current state of the progress of each of those claims, for this Honourable 

Court. 

28. Third, I intend to apply to Court for approval to make an interim distribution to members, as soon 

as possible. 

29. Following the discontinuance earlier this year of proceedings in which substantial claims were 

made against assets of the FMIF by KordaMentha as Trustee of the MPF (Supreme Court of 

Queensland Proceedings 8032/14, 8034/14 and 12716/15), I have been in ongoing discussions with 

Mr Hayes and Mr Connelly ("the DB Receivers"), the Receivers and Managers appointed by 

Deutsche Bank, AG regarding their proposed retirement. 

30. I remain optimistic that the DB Receivers will retire in the near future and have been diligently 

following them up in relation to this. 
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31. Otherwise, the remaining impediments, or potential impediments, to the making of an interim 

distribution (with the leave of the Court) are as follows: 

(a) finalisation of the proof of debt process; 

(b) finalisation of the Feeder Fund Proceedings. However, in the event that those proceedings 

do not settle, I consider that it may still be possible to make an interim distribution to the 

other members of the FMIF; 

(c) rectification of the register of members of the FMIF may be required, to correct errors in 

the records of the number of units held by foreign currency investors which were 

introduced into the register in 2010 when it was transferred by LMIM to a new database. 

The work required to identify those errors is ongoing and nearing completion, and I expect 

to be in a position to bring the necessary application by early 2019. 

32. Subject to these matters, I am hopeful of making an application to the Court to make an interim 

distribution by early 2019. 

33. Further evidence as to the work required to complete the winding up of the FMIF and my strategy 

for completing the winding up of the FMIF expeditiously and cost effectively, whilst at the same 

time achieving an optimal outcome for FMIF members, will be provided in the more detailed 

Affidavit I propose to provide to the Court in advance of the hearing on 10 December 2018. 

Costs vs benefits analysis of the Application 

34. On the basis of my experience in relation to the winding up of the FMIF to date, and my knowledge 

of the current status of the winding up, it is my opinion that the orders sought by the Application 

will not result in any costs savings for FMIF members. 

35. In my opinion, there are very likely to be significant costs associated with transferring responsibility 

for supervising the winding up of the FMIF from me, to the Liquidator. 

Signed: 
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36. The costs of Mr Park and his staff familiarising themselves with the relevant books and records of 

the FMIF as they now stand, and getting up to speed in relation to this complex winding up, would 

be significant. 

37. That is not limited to my general responsibilities in managing the FMIF and the register of Units, 

but also in respect of the litigation which Mr Park proposes to take conduct of, such as the Bellpac 

Proceedings, which are at an advanced stage and likely to be ready for trial in the first half of next 

year. 

38. As to the proposal to limit any claims for indemnity and remuneration to 50% of an advanced 

estimate, it is my opinion that this will be productive of a reduced recovery by the FMIF at least 

from the EY Proceedings. 

39. That is because it may well become necessary for me to obtain litigation funding to progress the EY 

Proceedings, at a substantial cost to the FMIF. 

40. I have previously considered the option of seeking litigation funding for the EY Proceedings, and 

to date have taken the view that the additional cost imposed by funders would not be justified in 

circumstances where there are funds available in the FMIF to meet the cost of the litigation itself. 

41. However, I intend to seek judicial advice following the mediation that is now scheduled to occur by 

15 March 2019 as to whether I am justified, in light of any offers of settlement which may have 

been made, in continuing to progress the EY Proceedings, with or without litigation funding. 

42. I intend to provide further detail in relation to these matters in the more detailed Affidavit I propose 

to provide to the Court in advance of the hearing on 10 December 2018. 

The Liquidator's Remuneration and Expenses 

43. In his affidavit, Mr Park gives evidence about the level of scrutiny that I have given to his 

applications for approval of remuneration and expenses. 

44. To take one example, Mr Park refers to my opposition to the Indemnity Application, that was 

resolved by the decision in Park & Muller mquMators of LM Investment Ltd) v Whyte (No 3) (2017] 

QSC 230. 

Page8 
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45. That particular application was unusual, because my opposition to it included raising the clear 

accounts rule in response to a claim by LMIM pursuant to its indemnity as trustee. 

46. I sought and received judicial advice from the Supreme Court of Queensland to confirm that I was 

justified in raising the clear accounts rule in response to that application, where the issue of the 

application of the clear accounts rule was of much broader significance in the winding up of the 

FMIF than the Indemnity Application alone. 

47. I will provide evidence of the relevant circumstances of the matters referred to in paragraphs 68 to 

73 of Mr Park's affidavit, in the more detailed Affidavit I propose to provide to the Court in advance 

of the hearing on 10 December 2018. 

The liquidator's Application to be appointed contradictor in the Feeder Fund Proceedin~ and the Clear 
Accounts Proceeding 

48. I understand that Mr Park seeks orders in the Application that he be appointed as a 'contradictor' 

in Supreme Court proceedings 11560 of 2016 (the Clear Accounts Proceeding), and in the Feeder 

Fund Proceedings. 

Clear Accounts Proceeding 

49. I caused the Clear Accounts Proceeding to be commenced in the name of LMIM as responsible 

entity of the FMIF to preserve claims for damages or equitable compensation suffered by the FMIF 

as a result of breaches of trust or duty by LMIM. 

50. My purpose in bringing the Clear Accounts Proceeding was and remains to preserve a clear accounts 

rule defence to the indemnity that would otherwise be available to LMIM as trustee, in response to 

various claims that were on foot against the FMIF at the time the Clear Accounts Proceedings were 

commenced which sought to rely on that indemnity, and in due course in response to such Creditor 

Indemnity Claims as Mr Park may identify and notify to me as part of the proof of debt process. 

51. Mr Park was appointed as the person to represent the interests of LMIM in its own right, pursuant 

to section 59 of the TrustsAct1973 (Qld), by the orders of the Honourable Justice Jackson made on 

25 July 2018. 

Signed: Witnessed by: 
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52. The Clear Accounts Proceeding was stayed at that time, pending completion of the proof of debt 

process, and the identification of the creditors who will stand to benefit from any indemnity claims 

who might be called upon to fund a defence of the Clear Accounts Proceedings. 

53. A copy of the orders made on 25 July 2018 is at pages 13 to 14 of the Bundle. 

54. A copy of the Amended Claim and Statement of Claim in the Clear Accounts Proceeding is at pages 

15 to 56 of the Bundle. 

Feeder Fund Proceedings 

55. I caused the Feeder Fund Proceedings to be commenced to seek orders confirming whether the 

Feeder Funds were disentitled from receiving further distributions in the winding up of the FMIF, 

to the extent of the benefits previously provided to them from the FMIF in breach of trust (subject 

to any necessary adjustments), and to confirm whether a number of income distributions and 

deemed re-investments were void. 

56. The key defendants to the Feeder Fund Proceedings are: 

(a) LMIM in its capacity as responsible entity of the LM Currency Protected Australian Income 

Fund (CPAIF); 

(b) Trilogy Funds Management Limited in its capacity as responsible entity of the LM 

Wholesale First Mortgage Income Fund (WFMIF); 

(c) LMIM in its capacity as RE of the LM Institutional Currency Protected Australian Income 

Fund (ICPAIF); and 

(d) LMIM in its own right. 

57. The key allegations against each of the defendants are, in most respects, materially identical. 

Page 10 
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58. On 13June 2018, his Honour Justice Jackson directed pursuant to section 59 of the TrustsActl973 

(Qld) that: 

(a) Mr Said Jahani of Grant Thornton, the privately appointed receiver to the assets of the 

CPAIF and the ICPAIF, represent the interests of LMIM in its capacity as responsible entity 

of the CPAIF and the ICPAIF; 

(b) Mr Park represent the interests ofLMIM in its own right. 

59. A copy of the orders made on 13 June 2018 is at pages 57 to 62 of the Bundle. 

60. I am aware from my involvement in the Feeder Fund Proceedings to date that the interests of the 

Feeder Funds are being actively and vigorously advanced by Mr Jahani and his solicitors (HWL 

Ebsworth) and counsel (Mr Dominic O'Sullivan QC with Mr David Turner), as well as by Trilogy 

and its solicitors (Squire Patton Boggs) and counsel (Ms Philippa Ahem). 

61. A copy of the Second Further Amended Statement of Claim in the Feeder Fund Proceedings is at 

pages 63 to 95 of the Bundle. 

Correspondence 

62. My solicitors, Tucker & Cowen, and Mr Park's solicitors, Russells, have recently exchanged 

correspondence regarding Mr Park's application to be appointed 'contradictor', in both the Clear 

Accounts Proceeding and the Feeder Fund Proceedings. 

63. A copy of Russells' letter to Tucker & Cowen dated 5 November 2018 is at pages 96 to 97 of the 

Bundle. 

64. I instructed Tucker & Cowen to respond to that letter by letter dated 15 November 2018, a copy of 

which at pages 98 to 100 of the Bundle. 

Signed: Witnessed by: 
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Ordel'S sought in relation to budgets 

65. In the Application, orders are sought to the effect that Mr Park and I each deliver a detailed Budget 

up to and including the payment of the final distribution to the members of the FMIF, to include 

further Budgets for a number of specific tasks. 

66. There are obvious difficulties in providing such detailed or precise Budgets, particularly given that 

the principal tasks remaining in the winding up is the resolution or determining of the remaining 

legal proceedings on foot, and where the costs of the non-litigation aspects of the winding up are 

likely to be heavily impacted by the amount of time that is in fact required to resolve or have 

determined the remaining legal proceedings. 

67. In my experience with conducting significant litigation, such as the EY Proceedings, there are a 

large number of variables and vicissitudes which can significantly affect the actual cost, and impact 

upon the timeframe. 

68. I will, however, be in a position to provide (and I intend to provide in my Affidavit to be filed in 

advance of the hearing of the Application) a rough estimate of the costs and remuneration that I 

am likely to incur though to about mid-2019, on the assumption that both the Feeder Fund 

Proceedings and the EY Proceedings reach a mediated settlement, and that it is not ultimately 

necessary to prosecute the Clear Accounts Proceedings to a final resolution. 

69. My estimate is likely to be subject to a number of qualifications, particularly as to the outcome of 

the proof of debt process, and as always there may be unforeseen variables which would affect the 

cost. 

70. To provide the requested budgets, in my experience, could otherwise be an expensive exercise which 

would necessarily have to attempt to account for the numerous ways in which the winding up of 

the FMIF might unfold, but which is ultimately likely to be of relatively limited utility. 

71. In my experience, the most significant factors in seeking to minimise the expense and delay in 

finalising a winding up are typically the competence and experience of the insolvency practitioners 

involved, and their familiarity with the relevant circumstances. 
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Financial Reporting to FMIF Members 

72. My expenses and remuneration are presently publicly available, as follows. 

73. Firs~ I cause half yearly and end-year financial statements for the FMIF to be prepared and 

uploaded to the website www.lmfmif.com (the FMIFWebsite). 

74. Second, I cause quarterly reports of my receivership to be issued to members. Every second report 

must comply with the conditions of the relief granted by ASIC to the FMIF in relation to its financial 

reporting and audit obligations. At pages 101 to 102 of the Bundle is the most recent instrument of 

relief. 

75. Specifically, in my reports to members, I update members as to the amount of remuneration 

incurred, since my previous application for approval of remuneration. 

76. Third, the DB Receivers control the bank accounts of the FMIF, and prepare and lodge with ASIC 

statements of receipts and payments (ASIC Form 524's). 

77. Details of all of the receipts and payments of the FMIF, including of the costs and expenses of the 

winding up, are detailed in these statements, which I cause to be uploaded to the FMIF Website. 

78. Fourth, I also lodge statements of receipts and payments but, as I do not control the FMIF bank 

accounts, my statements of receipts and payments only contain limited information in relation to 

my remuneration and disbursements. 

79. Fifth, I bring periodic applications to Court for approval of my remuneration, in the proceedings 

in which I was appointed. In support of each such application, I provide detailed evidence to the 

Court of the work for which I seek approval of my remuneration. 

80. Both the Members of the FMIF and the Liquidator of LMIM are given notice of each application, as 

well as the supporting affidavits, which are uploaded to the FMIF Website. 

81. On each occasion when I have sought approval of my remuneration, it has been approved in full. 

82. My ninth application for approval of remuneration was heard by Justice Boddice on 21June2018. 
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83. On that occasion, an executor of an estate of a member appeared to oppose orders for my 

remuneration, and sought orders that my remuneration should be deferred until the completion 

of the winding up, because "there js /jftle jncenfjve for [the vadous legal proceedings j to be resolved 

jn a fjmely way jf the recejver contjnues to be able to be paid remuneratjon wjthout any fjme/jne 

bejng requked jn respect of the completjon of those proceedjngs." 

84. His Honour rejected that application and approved my remuneration in full, holding that" It would 

be unfair to deny that professjonal remuneratjon at thjs fjme on the basjs jf should be deferred 

pendjng conclusjon of those outstandjngproceedjngs.'' 

85. However his Honour relevantly commented as follows: 

"Mr Maddrill's concern, however, is a real and genuine concern, namely, that there is no 

timeline for the completion of the ongoing litigation. It is a matter that needs to be given 

consideration by the receiver in order to ensure there is some finite timeline, accepting, of 

course, that the receiver is but one party in that litigation. 

On future applications for remuneration, it would be expected there would be a timeline in 

relation to those proceedings, particularly as they represent the remaining focus of the 

receiver's work." 

86. At pages 103 to 105 of the Bundle is a copy of the transcript of the ex tempo re reasons for judgment 

of]ustice Boddice dated 21June2018. 

87. I have recently filed my tenth application for approval of remuneration, which is listed for hearing 

in the applications list on 29 November 2018. 

88. On 13 November 2018, I swore an 82 page affidavit in support of my application for approval of 

remuneration. In that affidavit, I have endeavoured to satisfy Justice Boddice's expectation that I 

provide a timeline for resolution of each proceeding in which I am engaged as the receiver of the 
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FMIF. By way of example, I say regarding the EY Proceeding at paragraph 69 of that affidavit as 

follows: 

"The parties have had recent discussions regarding undertaking an early mediation of the 

matter. I am informed by Mr Scott Couper of Gadens, my solicitor in the matter, and believe 

that he is presently discussing such a proposal with the solicitors for the defendants. If such 

a mediation were to take place, it would take place in the first quarter of 2019. If the matter 

does not proceed to mediation, or mediation is not successful, the matter is likely to take 

between 18 months and two years for the proceeding to be determined or resolved." 

89. As I say above, orders have since been made for a mediation of the EY Proceedings by 15 March 

2019. 

90. I will provide more detailed evidence of each of the proceedings in which I am engaged or are 

otherwise causing to be funded, in the more detailed Affidavit I propose to provide to the Court in 

advance of the hearing on 10 December 2018. 

Further correspondence in relation to Feeder Fund Proceeding 

91. At pages 106 to 108 of the Bundle is a copy of a letter from HWL Ebsworth to Russells dated 16 

November 2018. 

92. All the facts and circumstances above deposed to are within my own knowledge save such as are 

deposed to from information only and my means of knowledge and sources of information appear 

on the face of this my Affidavit. 

Sworn by DAVID WHYTE on the 161h day of November 2018 at Brisbane in the presence of: 

Deponent 
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Melissa Nel 

From: 
Sent: 
To: 
Cc: 
Subject: 

Dear Sirs, 

DW-125 

Hugh Copley <Hugh.Copley@asic.gov.au> 
Friday, 16 November 2018 1:13 PM 
jwalsh@russellslaw.com.au; Ashley Tiplady; David Schwarz 
Patricia Hu; Carl Sibilia 
In the Matter of LM Investment Management Limited (in Liquidation) (Receivers Appointed) 
[BS3508/2015] [SEC=UNCLASSIFIED] 

I refer to the application in the above proceeding, which I note is returnable (for directions) on 19 November 2018 
(the Application). I refer also to the affidavit of Mr Park (sworn 10 November) which was served upon ASIC on 12 
November. 

I am instructed to advise that ASIC will not be appearing at the hearing on 19 November, nor are there any particular 
directions that ASIC might ask be made at that hearing. Can the parties please provide ASIC with any orders arising 
from the 19 November hearing and any further material sought to be relied upon? 

As to the final determination of the Application, I am instructed that ASIC does not wish - unless required by the 
Court - to take a formal role in the Application. These instructions are motivated by the finite resources at ASIC's 
disposal and by ASIC's desire (consistent with ASIC's position taken in the Dalton proceeding and subsequent appeal) 
not to further erode the likely return to the unitholders of the FMIF and/or the creditors of the LM Group of 
companies, by seeking the costs associated with any such involvement. 

With these instructions in mind, ASIC is anxious to understand what, if any, assistance it might be able to provide to 
the Court on the Application. In this regard, can Russells please respond to the following matters, which spring to 
mind having reviewed the Application and Mr Park's affidavit? 

First, why does Mr Park assert that Justice Dalton's orders - appointing Mr Whyte to take responsibility for winding 
up the FMIF - should be revisited and/or be limited in the manner contemplated by the Application? Is it simply 
that "the potential conflicts identified by Dalton J ... no longer exists", which appears to be the thrust of paragraphs 
1 and 6(a) of the Finalisation Strategy identified in the Russells letter of 3 October 2018? 

Second, the Russells letter of 3 October does not appear to traverse Mr Whyte's 'proposal' contained in the Tucker 
& Cowen letter of 27 September, save by enunciating the Finalisation Strategy which appears to be the subject of 
the Application. What is Mr Park's position in respect of Mr Whyte's proposal? 

Yours sincerely, 

Hugh Copley 
Litigation Counsel Qld, Chief Legal Office 

Australian Securities and Investments Commission 

Level 20, 240 Queen Street, Brisbane, 4000 
Tel: +61 7 3867 4892 
Mobile: 0434 565 199 
hugh.copley@asic.gov.au 
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about how we handle your personal information, your rights to seek access to and correct your personal information, 
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This e-mail and any attachments are intended for the addressee(s) only and may be confidential. They may contain 
legally privileged, copyright material or personal and !or confidential information. You should not read, copy, use or 
disclose the content without authorisation. If you have received this email in error, please notify the sender as soon as 
possible, delete the email and destroy any copies. This notice should not be removed. 
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Tucker&CowenSolicitors. 
TC$ Solicitors Ply. Ltd./ ACN 610 321 509 

Level 15. 15 i\delaide St. Brisbane. Qld. 4000 I GPO Box 345. Brisbane. Qld. 400 I. 
Telephone. 07 300 300 00 I Facsimile. 07 300 300 33 /11'\l'\l'.lurkerrowen.com.au 

Principals. 

Our reference: Mr Schwarz I Mr Nase 27 September 2018 Richan! Cowen. 
David Schwarz. 

Your reference: Mr Tiplady I Mr Walsh 
Justin Marschke. 

Daniel Dave)'. 

Consult:uit. 
David Tuckc1: 

Mr Ashley Tip lady 
Russells Lawyers 
Brisbane Qld 4000 

Email: atiplady@russellslaw.com.au Special Coun~I. 
Geoff H:uicock. 

jwalsh@russellslaw.com.au Alex Nase. 
Brent Weston. 

Marcelle Webster. 

Associates. Dear Colleagues 
Emily Anderson. 
James Morgan. 

Re: LM Investment Management Limited (In Liquidation) (Receivers & Managers Appointed) ("LMIM'); 
Park & Muller and LMIM as Responsible Entity of the LM First Mortgage Income Fund ("FMIF') v David Whyte 
Supreme Court of Queensland Proceeding No. 3508/2015 

Scott Homsey. 
Robert Tooth. 

1. Your client has foreshadowed an application for directions or orders concerning the future conduct of the winding 
up of the FMIF, having regard to the dual appointments of our respective clients. 

2. We refer to our letter of 18 September 2018, and to your letter of 21 September 2018, received that evening, on this 
issue. 

3. This letter responds to your letter's request that our client provide his views as to the current regime, and whether 
he considers it to be working optimally. 

4. We note that we have not yet received any draft proposed application, nor been informed of the orders to be sought 
by the foreshadowed application, and this letter therefore assumes that any application to be made by your client 
will be in terms reflecting what was said by your client's Queen's Counsel in Court on 6 September 2018, as recited 
in our letter of 18 September 2018. 

Mr Whyte's approach 

5. It is appropriate to begin by identifying the way in which our client intends to approach your client's foreshadowed 
application. 

6. Mr Whyte does not consider it to be his role, as a Court-appointed receiver and 'responsible person' of the FMIF, to 
'enter the fray' in seeking either to preserve the status quo, or to seek some significantly altered regime. 

7. He considers that his role is to provide such assistance to the Court in connection with your client's foreshadowed 
application as is reasonably necessary to enable the Court to make a fully informed decision as to the most optimal 
way to conduct the balance of the winding up of the FMIF, in terms of attempting to minimise duplication of work 
and any scope for controversy as to the allocation of responsibilities. 

8. We note in this regard that his Honour clearly indicated in the recent hearing that our client, and we, should give 
consideration to the way in which the 'dual appointments' in the winding up of the FMIF might be better 
streamlined. 
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Mr Ashley Tip lady 
Russells Lawyers, Brisbane - 2 - 27September 2018 

9. Our client's participation in without prejudice discussions to date have been on that basis and pursuant to that 
invitation, as is this letter. 

10. In short, Mr Whyte considers that he has ho relevant personal interest in the outcome of the foreshadowed 
application by your client, however he will do what he considers appropriate to best assist the Court to consider and 
determine how the winding up of the FMIF may most appropriately be concluded. 

Assessment of the current regime 

11. Your letter frames your client's foreshadowed application as one for orders as to possible solutions to "problems 
currently being experienced" in relation to the dual appointments of your client and ours. 

12. Your letter does not identify with any specificity what your client considers those problems to be. We would have 
thought that your client could articulate those clearly, given that this foreshadowed application has been your 
client's initiative. 

13. Nonetheless, as we stated in our letter of 18 September 2018, our client is open to the idea that some variation to 
the current regime may be appropriate. 

14. It may be accepted, we think, that there will inevitably be some level of additional cost involved in the existence of 
multiple layers of insolvency practitioner appointments. 

15. That additional cost was found to be justified by Justice Dalton and the Court of Appeal, for the reasons set out in 
their respective judgments. 

16. Presently, those layers comprise: 

(a) your client's appointment as the liquidator of LMIM; 

(b) our client's appointment as receiver of the scheme property of the FMIF and as the person responsible 
for ensuring the winding up of the FMIF in accordance with its Constitution; and 

(c) the appointment by Deutsche Bank AG ("DB") pursuant to its security of McGrathNicol as receivers and 
managers ("DB Receivers") of the FMIF property. 

17. While that is a necessary consequence of the regime ordered by the Court in August 2013, our client has 
endeavoured to keep the level of any additional costs resulting from these layered appointments to a minimum. 

18. In relation to the DB Receivers, our client agrees that their appointment no longer serves any useful purpose. 

19. To that end, we are instructed that our client has been negotiating for some time with DB and the DB Receivers to 
procure their retirement as receivers and managers, and that they have informed our client that their retirement as 
receivers and managers is imminent. 

20. Once that retirement occurs, that will, to some extent, streamline the processes involved in the winding up of the 
FMIF. 

21. As to the relationship between our respective clients, his Honour's judgment in [2015] QSC 283 (the "Residual 
Power's Judgment") and the Orders of 17 December 2015 ("December Orders") have provided considerable clarity 
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Mr Ashley Tiplady 
Russells Lawyers, Brisbane -3- 27 September 2018 

and guidance as to each of their roles and responsibilities, and has minimised overlap in the carrying out of the 
substantive tasks required in the conduct of the winding up. 

22. Looking fmward, and without purporting to be completely comprehensive, our client considers that the following 
significant tasks remain in the winding up of the FMIF: 

(a) Completing the proof of debt process, pursuant to the December Orders. 

We understand that your client has already called for proofs, and that the process envisaged by the 
December Orders is already well under way. 

(b) Progressing litigation which Mr Whyte has caused to be brought in the name of LMIM as responsible 
entity of the FMIF. 

Substantial work continues to be ongoing in this category, including (not exclusively) in connection 
with Supreme Court proceeding 12317/14 commenced against LMIM, the former directors of LMIM and 
KordaMentha as trustee for the MPF (the "Bellpac proceeding"), which it is anticipated will be heard in 
2019, and Supreme Court proceeding 2166/15, commenced against the former auditors of the FMIF, 
Ernst & Young (the "EY Proceedings"). 

Mr Whyte intends to continue to explore all reasonable opportunities for settlement of these 
proceedings, but is cautious not to do so prematurely at the cost of a more profitable settlement or 
determination in due course. 

(c) Distributing funds to the members of the FMIF. 

Our client considers it to be desirable that there be a distribution to members, even an interim 
distribution, as soon as it is possible to do so. 

Following the discontinuance of significant litigation against the FMIF earlier this year, making an 
interim distribution is now a reasonable possibility, subject to resolving the following three matters: 

(i) First, the register of the members of the FMIF needs to be rectified, to correct errors in the 
records of the number of units held by foreign currency investors. 

Those errors occurred in 2010 when the register was transferred to a new database. 

The process of identifying those errors is already undetway, and Mr Whyte will cause an 
appropriate application for rectification to be brought once that process has been completed. 

(ii) Second, the proceedings which Mr Whyte has caused to be commenced against the Feeder 
Funds, being Supreme Court proceeding 13534116 (the "Feeder Fund Proceedings"), needs 
to be resolved before any distributions can be made to the Feeder Funds, i.e. to LMIM as 
responsible entity of the CPAIF and the ICPAIF and Trilogy Funds Management Limited as 
the responsible entities of the WFMIF. 

A mediation of the Feeder Fund Proceedings is scheduled to occur in early November 2018. 
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Mr Ashley Tiplady 
Russells Lawyers, Brisbane -4- 27 September 2018 

It may be possible to make an interim distribution to the other members of the FMIF, subject 
to resolution of the Feeder Fund Proceedings. This is something that our client is 
considering. 

(iii) Thkd, the Court must approve the making of any distribution, because Mr Whyte is directed 
by the December Orders not to make a distribution to the members without the authority of 
an order of the Court. 

We anticipate that the Court would expect to be informed of what the liabilities of the FMIF 
are, prior to authorising an interim distribution from surplus funds. This would require 
completion of the process under the 17 December 2015 orders with respect your clients 
calling for and adjudicating upon proofs of debt in the liquidation of LMIM and notifying 
our client of any claims for indemnity from the FMIF with respect to such debts or claims, 
and for our client to adjudicate upon any such claims for indemnity from the FMIF. Our 
client considers that this process should be completed as soon as possible and that it ought 
not take long to complete. 

(d) Compliance with any financial reporting and audit obligations, and seeking the extension of the 
current ASIC exemptions obtained on the application of our client, should the current exemptions 
expire before the winding up is at the stage where the final audit should be undertaken. 

Our client understands that the effect of the Residual Powers Judgment and the December Orders is that 
the audit is your client's responsibility if ASIC does not confer an exemption, and that he would assist 
your client as required. As you know, our client has been attending to the preparation of financial 
reports and provision of information to members of the FMIF in accordance with the ASIC exemptions 
(most recently pursuant to ASIC Instrument 18-0166). 

(e) Maintaining LMIM's Australian Financial Services Licence. 

Our client understands this to be your client's responsibility, although our client expects that the costs 
incurred in discharging that responsibility would not be substantial. 

CD Dealing with any claims for remuneration, costs or expenses of your client sought to be paid from the 
FMIF. 

Our client has taken a position in relation to each such claim on behalf of and in the interests of the 
members of the FMIF, in circumstances where there would not otherwise have been a contradictor. 

The additional costs associated with this process have, in our client's view, been necessitated by the 
positions taken by your client in relation to certain aspects of those claims. 

They do not properly reflect a cost of the existence of multiple layers of insolvency practitioners. They 
are the cost of an independent contradictor maintaining reasonable and valuable positions on behalf of 
and for the benefit of the members of the FMIF. 

Indeed, in relation to your client's application for indemnity heard in May 2017, our client sought and 
obtained judicial advice before continuing to the final hearing. 
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Mr Ashley Tip lady 
Russells Lawyers, Brisbane - 5 - 27 September 2018 

23. As is apparent from the above, Mr Whyte continues to be engaged in substantial and valuable work for the benefit 
of the members of the FMIF. 

24. Certain responsibilities also remain with your client, including as set out above, and as further considered in the 
Residual Powers Judgment. 

Our client's proposal 

25. In the circumstances, our client considers that there may be merit in his being appointed as a special purpose 
Liquidator of LMIM, with responsibility for winding up the FMIF pursuant to its Constitution. 

26. The orders appointing our client as special purpose Liquidator would need to clearly specify the things he is 
required or authorised to do (to the exclusion of your client) which would be limited to performing any functions, 
complying with any obligations, , or exercising any powers, as Liquidator of LMIM, in the name of or on behalf of 
LMIM in its capacity as responsible entity of the FMIF, or under the Constitution of the FMIF. 

27. This would include, for the avoidance of doubt, attending to complying with the financial reporting and audit 
requirements on behalf of LMINI as responsible entity of the FMIF (when the ASIC exemption expires), and 
attending to distribution of FMIF property at the conclusion of the winding up. 

28. However, our client's view is that this should explicitly exclude any work relating to the proof of debt process 
pursuant to paragraphs 4 to 7 and 9 of the December Orders, as that process is already underway by your client, 
and is governed by the December Orders in such a way as to minimise the potential for conflicts of interest. 

29. In our client's view, this arrangement would preserve the substantial and valuable work in progress by Mr Whyte, 
and would allocate further responsibilities to Mr Whyte as the insolvency practitioner with the greater detailed 
knowledge of the affairs of the FMIF through the conduct of its winding up to date. 

30. In relation to the principal points of contention between our respective clients in the winding up of the FMIF to 
date, relating to your client's claims for remuneration and expenses from property of the FMIF, our client also 
considers that there is scope to minimise such disputation in the future. 

31. Our client suggests that one means by which this may be achieved is for the Court to approve the payment of an 
amount of your client's future remuneration directly from the FMIF in a fixed periodic sum, without the need for 
any application to the Court for approval. 

32. Our client suggests that an appropriate sum might be $5,000 per month, however he is open to your client's views 
on the matter. This would reflect the work that your client is required to undertake into the future to maintain 
LMIM's AFSL which (once the other funds under your client's control have been wound up) would be largely for 
the benefit of the FMIF. As noted above, our client does not antidpate that the costs involved in that work would be 
significant. 

33. If the amount of remuneration sought by your client from the FMIF were to exceed that threshold, your client 
would, of course, be at liberty to bring any application to Court to seek approval for the payment of a higher 
amount of remuneration from the FMIF. 

34. If this proposal is to be presented to the Court, its te1ms would need to be set out in more detail, in draft orders in 
due course. 
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Mr Ashley Tip lady 
Russells Lawyers, Brisbane -6- 27 September 2018 

35. We would be grateful if you would provide us with any comments that your clients may have, in relation to this 
proposal. 

Response to questions in letter dated 21September2018 

36. Your letter asks about our client's remuneration and legal costs, in relation to litigation conducted by Mr Whyte on 
behalf of the members of the FMIF.1 

37. However, we understand that the purpose of your client's foreshadowed application is to reconsider the structure of 
the dual appointments of our respective clients. 

38. As far as we and our client are able to discern, Mr Whyte's remuneration claims and expenses in the past, and any 
estimates of future remuneration and expenses, are simply not relevant to that issue. 

39. That is particularly where it is not suggested, as we understand it, that any of the litigation conducted by Mr Whyte 
ought not to be conducted, or that it would be more efficiently conducted by someone else; no such suggestion has 
been made to us or to our client, and we would be surprised if it were to be suggested. 

40. Our client will of course consider your questions again, if he receives a satisfacto1y explanation for how the 
information you have asked for is relevant to a problem perceived by your client in the conduct of the winding up 
of the FMIF by a dual administration. 

41. We note, however, that insofar as your letter is directed to any aspect of the reasonableness of our client's 
remuneration for undertaking work in connection with the litigation in which he has been engaged in his capacity 
as receiver of the FMIF:-

(a) Mr Whyte has provided substantial detail in relation to the work he has undertaken, in the affidavits 
that have been filed in support of his nine applications to date for approval and payment of 
remuneration; 

(b) Your client (by your firm) has been served with those applications and supporting affidavits on each 
application (but we would be pleased to provide further copies should you wish); and 

(c) On each application, Mr Whyte's claim for remuneration has been considered by the Court and, on 
each occasion, the Court has found Mr Whyte's remuneration to be reasonable and appropriate in all 
the circumstances; there has been no appeal from any of those Orders of the Court. 

42. Otherwise, as to Mr Whyte's expenses to date, we observe that Mr Whyte has caused to be prepared half-yearly 
management accounts for the FMIF. 

43. Beyond this material, which is all publicly available, our client does not consider that it is incumbent on him to 
respond to your questions, which appear to him to bear no relation to the application foreshadowed by your client. 

Conclusion 

1 You have asked about the legal costs incurred by Mr Whyte, specifically with our firm. Of course, you will be aware that Mr Whyte has retained 
Gadens Lawyers, as well as this firm, to provide legal advice in respect of various matters and to act for him. 
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Mr Ashley Tiplady 
Russells Lawyers, Brisbane -7- 27 September 2018 

44. We look fo1ward to hearing from you in relation to the proposal outlined above and, in due course, to receiving 
any proposed application for our consideration. 

45. We also ask that you give further consideration to the identification of the issues or problems that your client 
considers require the Court's further intervention, so that (if problems are identified beyond the broad issues 
outlined above) our client and we may give consideration to them. When deciding whether to bring such an 
application, your client ought to weigh up the costs of bringing such an application as against the costs savings 
expected to be achieved if the application is successful. 

46. Please do not hesitate to contact us if you have any questions. 

Yours faithfully 

ifJ 
Tucker & Cowen 

Direct Email: 
Direct Line: 

anase@tuckercowen.com.au 
(07) 3210 3503 

Individual liability limited by a scheme approved under Professional Standards Legislation. 

\\tcsvrexch\data\radixdm\documents\hnmatter\1500120\01578226-009.docx 

9 
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TCS Solicitors I'!)'. Ltd./ ACN 610 ;121 509 

I.ml 15. 15 Adelaide St. Brisbane. Qld. 4000 I GPO Box 345. B1isb:111e. Qld. 4001. 
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Principals. 

Our reference: Mr Schwarz I Mr Nase 15 November 2018 
Richard Cowen. 
David Schwarz. 

Your reference: Mr Tiplady I Mr Walsh 
Justin ;\lmschke. 
· V:micl Davey. 

Cl)J1sultant. 
David Tl1ckc1: 

Mr Ashley Tiplady 
Russells Lawyers 
Brisbane Qld 4000 

Email: atiplady@russellslaw.com.au 
Special Coumd. 

Geoff Hancock. 
Alex Nase. jwalsh@russellslaw.com.au 

Brent Weston. 
~l:u-celle Webster. 

A1'~ociates. Dear Colleagues Emily Anderson. 
James Morgan. 
Scott Hornsev. 
Robert Toot!;. 

Re: LM Investment Management Limited (In Liquidation) (Receivers & Managers Appointed) ("LMIM'); 
Park & Muller and LMIM as Responsible Entity of the LM First Mortgage Income Fund (" FMIF') v David Whyte 
Supreme Court of Queensland Proceeding No. 3508/2015 
'Dual Appointments' Application 

We refer to the application filed by your clients on 10 October 2018 seeking directions in relation to the dual appointments in 
the winding up of the FMIF (the Application). 

The Rationale for the Application 

It seems to our client that the Application is based on a misconception about the approach taken by our client to the 
receivership and winding up of the FMIF and, in particular, an incorrect perception that our client is delaying in resolving the 
legal proceedings on foot and the main issues in relation to the winding up. 

In fact, nothing could be further from the truth. Our client has made substantial and significant progress towards resolving 
the various legal proceedings on foot and the main issues in the winding up of the FMIF. 

Following the discontinuance of the substantial claims made by KordaMentha as trustee of the LM Managed Performance 
Fund this year against assets of the FMIF in proceedings 8032/14, 8034114 and, 12716/15 our client has been in ongoing 
discussions with the DB Receivers about their retirement and remains confident that their retirement will occur shortly. 
Unfortunately, our client does not consider that he has standing to seek orders terminating the appointment of the DB 
Receivers. As to that, we have conveyed to you that our client would have no objection to your client seeking orders 
terminating the appointment of the DB Receivers. 

Nonetheless, our client is proactively taking steps to resolve (or, failing that, progress expeditiously) the major legal 
proceedings on foot, as to which we are instructed that:-

1. Mediation of the Feeder Fund Proceeding was held on 5 and 6 November 2018 and there are ongoing settlement 
negotiations. Those settlement negotiations are advanced and at a sensitive stage. As has been said in separate 
correspondence to you, the timing of your client's application is unfortunate and, regrettably, has the potential to 
adversely affect those settlement discussions. 

2. Orders have been made in the "EY Proceeding" (as it is referred to in Mr Park's Affidavit) directing that mediation 
of the dispute take place by 15 March 2019; other steps are also being taken to progress the matter before then, 
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Mr Ashley Tip lady 
Russells Lawyers, Brisbane -2- 15 November 2018 

including preparation of a response by Mr Whyte (representing the plaintiff in that proceeding) to an extensive 
request for further and better particulars of the statement of claim, together with amendments to that statement of 
claim, both of which are to be delivered by 30 November 2018. 

It appears from the Affidavit of Mr Park, that one of your client's criticisms of the progress of the winding up of the FMIF is of 
a perceived delay in making an interim distribution to members. We are instructed that it is our client's firm intention to 
seek Orders approving an interim distribution to members of the FMIF as quickly as possible; our client hopes to be able to do 
that early next year. 

As you know, one of the main impediments to malting any distribution has been the ascertainment of any indemnity claims 
against the property of the FMIF, which would naturally need to be accounted for before any distribution to members is made. 
The identification of any such claims for indemnity is something that is in your client's hands, in accordance with the Orders 
made on 17 December 2015, and we address that in further detail below. Our client does wish to know what your client 
intends to do, in order to procure an early distribution to members. 

Our client is also concerned that there will be significant costs associated with the Application, which your client will no doubt 
seek to recover from the FMIF. For the avoidance of any doubt, our client should not be taken to have consented to your 
client's recovery of any such costs from the FMIF, and reserves his right to consider that question at the appropriate time. 

Our client also does not believe that the orders sought by your client will produce any costs savings for members of the FMIF; 
rather, they will increase costs. The orders sought in the Application will not end the dual appointments - rather, they would 
allocate slightly more responsibilities to your client as opposed to our client. 

Indeed, the allocation of additional tasks to your clients is likely to result in the FMIF being burdened with further costs; not 
least because of the need for your clients to, for example, familiarise themselves with matters such as the financial records of 
the FMIF. 

In all of the circumstances, our client invites your client to reconsider, and discontinue the Application. 

Claims for indemnity from FMIF 

As your client would know, our client is working towards being in a position to make an interim distribution to FMIF 
members as soon as is reasonably possible. 

We note that your clients called for proofs of debt in the liquidation of LMIM, with a deadline for lodgement of proofs of 2 
October 2018. We also note that your client has provided to our client copies of certain proofs of debt lodged in the liquidation 
of LMIM by KordaMentha Pty Ltd as Trustee of the MPF, where the claims the subject of the proofs related to facilities where 
LMIM as Responsible Entity for the FMIF had also been involved. However, we note that none of those proofs of debt assert 
any claim against LMIM as RE for the FMIF. · 

Notwithstanding the six weeks that have already elapsed since that date, Mr Park has not given any indication as to when he 
intends to adjudicate upon those proofs of debt, nor has he given any indication to our client as to whether or not he has 
identified any Creditor Indemnity Claims, within the meaning of the Order of Jackson] made on 17 December 2015 (the 
December 2015 Orders). 
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Mr Ashley Tiplady 
Russells Lawyers, Brisbane -3- 15 November 2018 

Our client does not understand the delay in adjudicating on proofs of debt and noti~•ing him of any claims for indemnity. In 
particular: 

1. Your client has the benefit of the December 2015 Orders, which specifically provide your client with an indemnity 
from the FMIF for the costs they incur, and their remuneration, in canying out the work they are required to 
perform in connection with the FMIF; 

2. Our client has never denied that your client would have an indemnity for the work he performs under the 
December 2015 Orders in connection with the FMIF, nor has he ever suggested that he would raise any clear 
accounts rule or other defence to such an indemnity. 

3. Following concerns raised unilaterally by your client, our client consented on 18 July 2018 to a further Order 
varying the December 2015 Orders, specifically to address a concern by your client about his ability to claim an 
indemnity for expenses from the FMIF, and so as to facilitate your client expeditiously adjudicating upon proofs of 
debt and identifying any indemnity claims. 

We are not aware that the position of LMIM in its own right has materially changed since 18 July 2018. 

In the circumstances, please let us know within the next seven days when your client expects to adjudicate upon the proofs of 
debt and notify our client of any indemnity claims. 

We emphasise that this request is made in the interests of ensuring that our client is in a position promptly to apply to Court 
for approval to make an interim distribution as soon as is reasonably possible. 

We look forward to your prompt response to this correspondence. 

David Schwarz 
Tucker & Cowen 

Direct Email: dschwarz@tuckercowen.co~ 
Direct Line: (07) 3210 3506 n.au ~ 

Individual liability limited by a scheme approved under Professional Standards Legislation. 

\\tcsvrexch\data\radixdm\documen1s\lmmane1\l803531\0l600873-004.docx 
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SUPREME COURT OF QUEENSLAND 

REGISTRY: Brisbane 
NUMBER: 11560/16 

Plaintiff: LM INVESTMENT MANAGEMENT LIMITED 
(RECEIVERS AND MANAGERS APPOINTED) (IN 
LIQUIDATION} (ACN 077 208 461) AS 
RESPONSIBLE ENTITY OF THE LM FIRST 
MORTGAGE INCOME FUND ARSN 089 343 288 
(RECEIVER APPOINTED) 

AND 

Defendant: LM INVESTMENT MANAGEMENT LIMITED 
(RECEIVERS AND MANAGERS APPOINTED) (IN 
LIQUIDATION) (ACN 077 208 461) 

ORDER 

Before: Jackson J 

Date: 25 July 2018 

Initiating document: Application filed 20 July 2018 

THE ORDER OF THE COURT IS THAT: 

1. Pursuant to section 500(2) of the Corporations Act 2001 (Cth) the 
Plaintiff has leave nunc pro tune to commence and to proceed with 
this proceeding against the Defendant, being LM Investment 
Management Limited (Receivers and Managers Appointed) (In 
Liquidation) ACN 077 208 461 (LMIM). 

2. A direction pursuant to section 59 of the Trusts Act 1973 (Qld) that:-

( a) the interests of LMIM in its capacity as responsible entity of the 
LM First Mortgage Income Fund (the FMIF) as Plaintiff have 
been and continue to be represented in these proceedings by 
Mr David Whyte, in his capacity as the court appointed receiver 
of the property of the FMIF and as the person responsible for 
ensuring that the FMIF is wound up pursuant to its constitution 
by the order of Dalton J made in proceedings numbered 
3383/2013 on 21 August 2013; 

Tucker & Cowen Solicitors 
Level 15, 15 Adelaide Street 
Brisbane, Qld, 4000. 
Tele: (07) 3003 0000 
Fax: (07) 3003 0033 
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(b) the interests of LMIM in its own capacity as Defendant be 
represented in this proceeding by the liquidator of LMIM, Mr 
John Park. 

3. That the Plaintiff's costs and expenses of and incidental to this 
Application be paid on the indemnity basis out of the FMIF. 

4. That this proceeding be stayed until further order of the Court. 

Signed: 

14 
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Plaintiff: 

SUPREME COuRT OF QUEENSLAND 

REGISTRY: Brisbane 
NUMBER: 11560/16 

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS AND MANAGERS 

APPOINTED) (IN LIQUIDATION) ACN 077 208 461 AS RESPONSIBLE 

ENTITY OF THE LM FIRST MORTGAGE INCOME FUND ARSN 089 343 288 

(RECEIVER APPOINTED) 

. AND 

Defendant: LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS AND 

MANAGERS APPOINTED) (IN LIQUIDATION) ACN 077 208 461 

AMENDED CLAIM 

The plaintiff claims: 

1. A declaration that by: 

(a) causing amounts to be paid in anticipation of the RE Management Fee (as defined in 
paragraph i:G@.13.ffi of the Statement of Claim) te be paitl at its direction, from the ?ISSets 

propertv of the LM First Mortgage Income FundARSN 089 343 288 ("FMIF"), in advance of 
performing or causing to be perfonned the duties and obligations in respect of which the RE 
Management Fee was to be payable, frem the assets af the FMIF; 

(b) causing further amounts to be paid at its direction, from the assets of the FMIF, in 
anticipation of LMIM becoming liable to LM Administration Pty Ltd ACN 055 691 426 
("LMA") for Service Fees in relation to the FMIF additional to the RE Management Fee; 

\\TCSVREXCH\Data\RadixDM\Documents\LMMattel\16o4234\01351333.002.docx 

TUCKER & COWEN 
Solicitors 
Level 15 
15 Adelaide Street 
Brisbane, Qld, 4000. 
Tele: (07) 300 300 00 
Fax: (07) 300 300 33 
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(c) further and in the alternative, causing the Service Fees and the Resources Fees (as defined in 
paragraphs ±826(b) ...lli£l and ~2 of the Statement of Claim) to be prepaid to LMA, from 
the assets of the FMIF, in circumstances where there was already a debit balance in the LMA 
Account <as defined in paragraph 42 of the Statement of Claim). 

the Defendant ("LMIM") acted in breach of its trust of the LM First Mortgage Income FundARSN 089 
343 288 ("FMIF"), and in contravention of section 601FC(l) of the Corporations Act 2001 ("Act"). 

2. A declaration that, by failing to cause updated independent valuations to be obtained of the real 
property sec.urity assets securing a significant number of the loans made on behalf of the FMIF, LMIM 
acted in breach of its trust of the FMIF, and in contravention of section 601FC(l) of the Act~ 

3. 

4. 

5. 

6. 

A declaration that, by causing the Loan Management Fees (as defined in paragraphs 51 and 57 
paragraph 65 of the Statement of Claim) to be paid to LMAfrom the assets of the FMIF in the financial 
years ended 30 June 2011, 30 June 2012 and 30 June 2013, LMIM acted in breach of its trust of the 
FMIF, and in contravention of section 601FC(l) of the Act 

A declaration tha~ by causing the Feeder Fund Payments (as defined in paragraphs 70 aHEl 71 
41(a)(ii), 105 and 106 above) to be made, LMIM acted in breach of its trust of the FMIF, and in 
contravention of section 601FC(l) of the Act. 

A declaration tha~ by reason of LMIM's breaches of trust and contraventions of the Act referred to in 
paragraphs 1 to 4 hereof, LMIM caused loss to the FMIF, in an amount to be assessed by this 
Honourable Court 

A declaration that LMIM's right to be indemnified from the assets of the FMIF is limited to the balance 
between what LMIM would otheIWise be entitled by way of indemnity, and the extent of LMIM's 
obligation to reconstitute the FMIF for the losses caused to the FMIF by its breaches of trust or, further 
and in the alternative, its contraventions of the Act. 

AgaifislEurther and in the alternative. against the Defendant: 

(a) equitable compensation; and 

(b) compensation pursuant to section 1317H (1) of the Ac~. 

to be paid including bv reference to LMIM's right to be indemnified from the assets of the FMIF. as set 
out in paragraph 6. but onlv to the extent of that right. 

8. Such further or other orders as mav to the Court seem meet. including orders for the adjustment of the 
account between L\1IM and the FMIF to properlv account for the liability of LMIM to reconstitute the 
FMIF. 

9. Interest pursuant to s 58 of the Civil ProceedingsAct201l (Qld) at such rate and for such period as 
this Honourable Court deems fit. 

10. Costs. 

\\TCSVREXCll\Data\RadixDM\Documents\L\!MaueJ\16o4234\01351333.002.docx 
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The plaintiff makes this claim in reliance on the facts alleged in the attached Statement of Claim. 

ISSUED Willi TIIE AUTHORI1Y OF TIIE SUPREME COURT OF QUEENSIAND 

And filed in the Brisbane Registry on 9 Ne•lemher 2016. _____ ........,""-"l~ 
q /\/o v.orn ber -----

To the defendant: 

!>) Registrar: 

~ 
~ ~ 

·~.Cl,~ " 
TAKE NOTICE that you are being sued by the plaintiff in · intend 
to dispute this claim or wish to raise any counterclaim against the plaintiff, you 
must within 28 days of the servi~e upon you of this claim file a Notice of Intention 
to Defend in this Registry. If you do not comply with this requirement judgment 
may be given against you for the relief claimed and costs without further notice to 
you. The Notice should be in Fonn 6 to the Uniform Civil Procedure Rules. You 
must serve a sealed copy of it at the plaintiff's address for service shown in this 
claim as soon as possible. 

Address of Registry: 415 George Street, Brisbane, Qld 4000 

If you assert that this Court does not have jurisdiction in this matter or assert any irregularityyou must 
file a Conditional Notice of Intention to Defend in Fonn 7 under Rule 144, and apply for an order 
under Rule 16 within 14 days offiling that Notice. 

PARTICULARS OF THE PLAINTIFF: 

Name: 

Plaintiff's residential 
or business address: 

Plaintiffs solicitors name: 
and firm name: 

Solicitor's business address: 

Address for service: 

address: 

LM investment Management Limited (Receivers and Managers 
Appointed) (in liquidation) (ACN 077 208 461) as responsible entity 
of the LM First Mortgage Income Fund ,WSN 089 343 288 

CJ- BDO, Level 10, 12 Creek Stree~ Brisbane Qld 4000 

David Schwarz 
Tucker & Cowen, Solicitors 

Level 15, 15 Adelaide Stree~ Brisbane Qld 4000 

Level 15, 15 Adelaide Street, Brisbane Qld 4000 

(07) 300 30~ 00 

(07) 300 300 33 

dschwarz@tuckercowen.corn.au 

\\TCSVREXCH\Dala\RadixOM\DocWDellls\U!Mattei\16o4234\0l351333-002.doa 

17 



.. 

( 

l. 

-4-

Signed: 

Description: Solici for the Plaintiff 
Tucker & Cowen 

Dated: Jt? 9Novem'3er2016June2017 

This Amended Claim is to be served 

on: 

of: 

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS AND MANAGERS APPOINTED) 
(IN LIQUIDATION) (ACN 077 208 461) 
CJ- Ff! Consulting 'Corporate Centre One' 
Level 9 
2 Corporate Court 
Bundall Qld 4217 

\\TC.5'1REXCH\Data\RadixDM\Docwnenls\L\1Mattei\1604234\01351333-002.docx 
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Plaintiff: 

Defendant: 

SUPREME COURT OF QUEENSLAND 

REGISTRY: Brisbane · 

NUMBER: 11560/16 

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS AND 

MANAGERS APPOINI'ED) (IN LIQUIDATION) ACN 077 208 461 AS 

RESPONSIBLE ENTITY OF THE LM FIRST MORTGAGE INCOME FUND 

ARSN 089 343 288 (RECEIVER APPOINTED) 

AND 

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS AND 

MANAGERS APPOINTED) (IN LIQUIDATION) ACN 077 208 461 

Filed in the Brisbane registry on: 9 Now:meer 2016 30 June 2017 

AMENDED STATEMENT OF CLAIM 

This claim in this proceeding is made in reliance on the following facts:-

I INTRODUCTION 

LMIM and FMIF 

l. The Defendant ("LMIM"):-

(a) is and was at all material times a company duly incorporated according to law; 

on behalf of the Plaintiff 

TUCKER & COWEN 
Solicitors 
Level 15, 15 Adelaide Street 
Brisbane, Qld, 4000. 
Tel: (07) 300 300 00 
Fax: (07) 300 300 33 
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(b) is and was at all material times the responsible entity ("RE") of the LM FiISt Mortgage 
Incon:ie Fund AR.SN 089 343 288 (Connerly the LM Mortgage Income Fund) ("FMIF"), a 
registered managed investment scheme under the CoiporationsAct 2001 ("the Act"); 

(c) operated the FMIF bv causing funds from the FMIF to be advanced to borrowers 
("Borrowers") upon securities ("Securities") over properties ("Secured Properties''): 

{e}.@_was placed into voluntary administration on 19 March 201~. at which time John 
Richard Park ("Mr Park") and Ginette Davm Muller ("Ms Muller") were appointed as 
its administrators: and 

{d}hl_was placed into liquidation on 1August2013. at which time Mr Park and Ms Muller were 
amiointed as its liquidators. 

Pursuant to Orders of Dalton} dated 21August2013 ("the Orders"), LMIM was directed to wind 
up the FMIF, subject to, inter alia, the appointment of Mr David Whyte referred in paragraphs 3 
(a) and (b) herein. 

3. Pursuant to the Orders, Mr David Whyte:-

(a) was appointed pursuant to section 601NF(l) of the Act to take responsibility for ensuring 
that the FMIF is wound up in accordance with its Constitution; 

(b) was appointed pursuant to s 601NF(2) as receiver of the property of the· FMIF; 

(c) · has, in relation to the property of the FMIF, the powers set out ins 420 of the Act; 

(d) is authorised to bring, defend or maintain any proceedings on behalf of FMIF in the 
name of LMIM as is necessary for the winding up of the FMIF in accordance with clause 
16 of its Constitution; and 

(e) is entitled to bring and brings these proceedings in the name of LMIM as responsible 
entity of the FMIF. 

LMIM -Other Roles 

4. 

I s. 

At all material times until 12 April 2013, LMIM was also the trustee of the LM Managed 
Performance Fund ("MPF"). 

The trustee or trustees of the LM Maaagea Perfufffi:lll'l:ee F-uaa ("MPF!!} were, from time to time:-

( a) until 12 April 2013, LMIM; 

(b) from 12 April 2013 until 5 January 2015, KordaMentha Pty Ltd ACN 100 169 391 
("KordaMentha") and Calibre Capital Llmited ACN 108 318 985; and 

(c) from 5 January 2015, KordaMentha. 
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6. LMIM:-

7. 

(a) was at all material times until 16 November 2012, the RE of the LM Wholesale First 
Mortgage Income Fund ARSN 099 857 511 ("WFMIF'); 

(b) is and was at all material times, the RE of the LM Currency Protected Australian Income 
Fund ARSN 110 247 875 ("CPAIF"),;; and-tfie 

(c) is and was at all material times. the RE of the LM Institutional Currency Protected 
Australian Income Fund ARSN 122 052 868 ("ICPAIF"), 

together, known as the "Feeder Funds", each of which was a registered managed investment 
scheme under the Act. 

The property of each of the Feeder Funds predominantly comprised units in the FMIF. 

Management of the FMIF by 1MIM 

8. LM Administration Ptv Ltd ACN 055 691 426 ("LMA"): 

9. 

(a) is and was at all material times a company duly incoqiorated according to law: 

(b) at all material times conducted its operations as the trustee of various trusts. including 
the LM Administration Trust: 

(c) V111S placed into voluntary administration on 19 March 2013. at Vlhich time Mr Park and 
Ms Muller were appointed as its administrators: 

(d) was placed into liquidation on 26 July 2013. at which time Mr David Clout and Ms 
Lorraine Smith were appointed as its liquidators. 

At all material times. LMA: 

(a) had no business other than in relation to the managed investment schemes and trusts 
managed bv LMIM as responsible entitv and trustee. or trustee. as the case may be; 

(b) shared the same place of business as LMIM: 

( c) had as its sole director Mr Peter Drake. v.'ho was also: 

- (i) the Executive Director and Chief Executive Officer of LMIM: and 

(ii) a beneficiary of the various trusts pursuant to which LMA carried out its 
operations, including the LM Administration Trust 

(d) had as its sole shareholder Mr Peter Drake. VITIO was also the sole ultimate owner of 
LMIM: 
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(e) emploved and paid the salaries of each of the directors of LMIM. 

10. In the premises of paragraphs 8(c) and 9 above. and paragraphs 26 and 27 below. at all material 
times until 26 July 2013 LMA was an entity which was controlled. related or otherwise not 
independent of LMIM. 

The Trust 

&lL_At all material times, pursuant to section 601FC(2) of the Act, LMIM held the property of the FMIF 
on trust for its member& ("the Trust"). 

Partieulars. 

(a) 1MlM Hele! ~ as trastee for thc meffitie15 of the B/HF; 

(B) lMIM, by its ageflt, held assets as trl:l5tee for the mem!iers ef the FMIF; 

(c) 1MlM held fights ane:l interests ia the properey of the F:MIF es trustee fer the members of 

tlteFMIF. 

~..!k_The material rights and obligations of LMIM as trustee of the Trust terms ef the trust ea whieh 

U.HM hcl:e:l thc assets ef thc FMIF were these-contained in, inter alia: 

(a) the Preduet Diselesure Stateffieat fer the FM:lF as it was frem Hffic ta time; 

{hl( a) the successive deeds containing the €£onstitution of the FMIF and the terms of the Trust 

("the Constitution"); 

Particulars. 

The deeds were relevantlv as follow-s: 

(i) For the period 31 May 2007 to 10 April 2008. the Replacement Constitution of 
the FMIF executed bv LMIM as a deed and dated 31 May 2007: and 

(ii) At all material times from 10 April 2008. the Replacement Constitution of the 
FMIF executed bv LMIM as a deed and dated 10 April 2008. and as amended 
from time to time. 

~.lliL_the CoipOrations Act to the extent to which it applied the obligations of a Responsible 

Entity of a managed investment fund. 
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*.~At all material times, and pursuant to section 601FB(l) of the Act, the FMIF was governed by filhe 
Constitution, which relevantly provided to the following effect:-

( a) by clause 1.1:-

(b) 

(c) 

(i) the "Custodian" means Permanent Trustee Australia Limited ACN 008 412 913, 
which company is now knmm as "The Trust Companv (PTAL) Limited" 
("PTAL"); 

{it.lli)_the "Responsible Entity", or "RE" means the company named in ASIC's records 
as the responsible entity of the Scheme and referred to in this document as the 
RE who is also the Trustee of the Scheme; 

-B:it(iii) the "Scheme" means the FMIF; 

-Ofit(iv) the "Scheme Property" means assets of the Scheme; 

by clauses 2.1 and 2.2, the RE is trustee of the Sch_eme and holds the property of the 
Scheme on trust for members of the Scheme; 

by clause 2.3, the RE has appointed Tlie Trast CeFHpffi'IY (PTA±.) l::iffiitea ,A£N 008 412 
913 (formerly Permaaeat Trustee Austmlia biffiitea) ("PTAI!')the Custodian as agent to 

hold the Scheme Property on behalf of the RE. on the tem1s and conditions as detailed in 
the Custodv Agreement; 

(d) by clause 13.4. where a loan of Scheme funds involves a Development Loan. the RE shall 
ensure that it has included amongst its officers or employees persons v,.ith relevant 
project management experience who are competent to manage loans of this kind 

(e) by clause 13.7. the RE must direct the Custodian to deal ,.,.;th the Scheme Property in 
accordance with this Constitution: 

{dtffi_by clause 18.3, the RE is entitled to receive out of Scheme Property a management fee 
("RE Management Fee") of up to 5.5% per annum (inclusive of GST) of the value of 
the Scheme Property less the Liabilities at that time ("Net Fund Value") in relation to 
the performance of its duties as detailed in the Constitution, the Compliance Plan and 
the Law ("RE Ma:nagemea.t F-ee").~ The fee was to be calculated monthly and paid at 
such times as the RE determines. 

~,(g}_by clause 17, the RE may cause the Scheme Property to be valued at any time, and may 
determine the Net Fund Value at any time in its discretion; 

{ft.iliL_by dause 18.4, the duties for which the RE shall be entitled to receive the RE 
Management Fee include the following duties:-

(i) (sub-clause e) loan management; 

(ii) (sub-clause h) the sale of real estate or assets of the Scheme Property; 
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(iii) (sub-clause j) the awointment of the Custodian pursuant to the Custodian 
Agreement: 

{Hij(iv) (sub-clause k) the winding-up of the Scheme; and 

W!YL (sub-clause l) the perf onnance of its duties and obligations pursuant to the Act 
and this Constitution; 

{g}fil_by clause 18.5, the RE shall be indemnified out of the Scheme Property for liabilities or 
expenses incurred in relation to the performance of its duties~. including:-

(i) (sub-clause v) reasonable costs incurred in protecting or preserving all assets 
offered as securitv; 

(ii) (sub-clause w) all liability. loss. cost. expense or damage arising from the 
proper performance of its duties in connection with the Scheme performed by 
the RE or by an agent 3!l1lOinted pursuant to s601FB(2) of the [Act]: 

(iii) (sub-clause y) fees and expenses of any agent or delegate appointed bv the RE: 

W by elmise 18.7, any oYerpayment of the RE shall Ile repaid ferthwUfi Hp0fl the 

ic:lentifieatien of the o·verpayment; 

W-!il_by clause 18.8, the RE is entitled to recover fees and expenses from the Scheme provided 
they have been incurred in accordance with the Constitution;-tffifi 

-$fil__by clause 18.9, the RE may waive the whole or any part of the remuneration to which it 
would otheJ.Wise be entitled under clause 18 of the Constitution:; 

(i) 

Partieulars. 

At all material times from 19 1'\f>ril 2008, the aao'/e terms were e0flta:ined ifl the 

Rep!ll€€ffleHt Ceastit1:1een ef the FMIF dated 19 Pqifil 2998 as amended from 

time te time; 

(ii) Fer the pefied 31 May 2007 te 19 April 2998, terms to the effect ef the al:Jave 

\~re OOfltaifled in Rejllaeement Cot15titHtien ef the FMIF dated 31 May 2997; 

(I) bv clause 21.1. the Scheme Propertv v,.ill be held in the name of the Custodian as agent 
for the RE on the terms and conditions as detailed in the Custody Agreement. 
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14. At all material times. LMIM as RE of the FMIF waived part of its right to the RE Management Fee. 

Particulars. 

The best particulars which the Plaintiff is currently able to provide is that the waiver can be 

inf erred from: 

(a) The Product Disclosure Statement of the FMIF dated 10 April 2008. issued by LMIM to 
investors and potential investors in the FMIF. on page 23 stated that "it is estimated that 
the Manager will only receive a Management Fee of 2.3% pa of the net assets of the Fund. 
and that the Manager will waive its entitlement to the higher fee. Note however the 
section ';Changes to Fees and Costs" on this page of this PDS." 

(b) The Directors' Re,port to the 30 June 2012 Financial Staten1ents states that "The 
Responsible Entity will be returning to its low historic fee levels. capping the 
management fee at ~.5% pa as of 1November2012". 

H. At e:U material times 'l:lfltil 1 November 2912, LMIM es RE of the FMIF eappea the RE 

MnaageFHeflt Fee at 2.3% per RflflHffi of the ~let Fl:!Ha Valt1e. 

PartieHIMS. 

(a) Tae Pred1:1et Disel0S1:1re Stateffieat of the FMIF datea 10 April 2008, issued by UHM to 
hwestofS !l!la potential iavestors ift the FMIF, on page 23 stated that "it is estimated thltl: 
the Mil:Hftger will oruy reeeive a Management Fee of 2.3% pa ef the net ll5sets of the Ft1tld, 
!l!la that the Manager will wai:':e its eatit.J.ement te the hlgher fee. Nete fitiv,·eyer the 
seetioa "Changes to Fees aaa Costs" on this page of Hiis PDS." 

12. ."'5 of 1 Nevember 2912, bMIM es RE of the FMlF eapped the RE Management Fee at 1.5% per 

Partieulars. 

(a) The DireetefS' Repert to the 30 j1:me 2912 Financial Statements states iliftt "The 
Responsible Eatity will be retl:!Ffliag to its low hlstorie fee levels, e!lpfliag the 
managemeat fee at 1.5% pa, ll5ef1}Jovember2012". 

l:H'i. Pursuant to section 60IGA(2)(b) of the Ac~ tfle-RE!5and upon that section's true construction. 
LMIM's rights to payment of the RE Management Fee, or to be indemnified out of the property of 
the FMIF for liabilities or expenses incurred in relation to the perfonnance of its duties, are: 

(a) available only in relation to the fulfilment of its duties which have been properly 
perf onned; and 

(b) thus not available in relation to duties which the RE has not yet performed. 
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14. The Proa1:1et Diseles1:1re Stateffieat ef the FMlF dateti 1G April 2008 ("PDS") previded that the RE 

Mfillagemeat Fee "aeemes daily aad is paid moftthl]· &em the assets ef the [RUF]". 

15. Ia the premises it W55 a tefffl ef the trust oa v.tiish lM1M held the assets of the F-MlF that it wauld 

oflly Ile eflti~d to the pa.ymeat ef the RE M&na.gemeflt Fee 51:1aseq1:1eflt to the peffofffHtRee ef tke 

work to y,tJisk the fees related. 

16. Pursuant to section 601GA(2) of the Act. any agreement or arrangement. including in the 
Constitution. which purports to make available to LMIM a right to payment of the RE 
Management Fee. or to be indemnified out of the property of the FMIF. other than in relation to 
the proper perfonnance of duties already performed has no effect to that extent. 

17. Pursuant to s.6olGAC2)(a) of the Act. and upon that section's true construction. U.UM has no 
right to be paid anv fee out of the property of the FMIF unless the following are specified in the 
Constitution: 

(a) the performance to which the fee relates: and 

(b) the way in which the fee is to be calculated. 

18. Further. the reference to "fees" in s.601GA(2) of the Act. upon that section's true construction. 
includes anv claim bv the RE either for remuneration for services provided by the RE. or for the 
recovery of remuneration pavable by the RE to an entity which was controlled. related or 
otherwise not independent of LMIM. 

19. Pursuant to section 601GA(2) of the Act. any agreement or arrangement. including in the 
Constitution. v.-ilich purports to make available to LMIM a right to pavment of a fee out of the 
property of the FMIF which does not have the said matters specified in the Constitution has no 
effect to that extent. 

20. Upon the true construction of the Constitution LMIM had no entitlement to be paid out of the 
propertv of the FMIF (save to the extent of the RE Management Fee) for the cost of engaging other 
persons to perfonn the duties of LMIM as detailed in clause 18. 4 of the Constitution. 

21. Pursuant to section 601GAC2) of the Act. anv ru:reement or arrangement which purports to make 
available to LMIM a right to be indemnified out of the propertv of the FMIF for the cost of 
engaging other persons to pe1form the said duties has no effect to that extent. unless the following 
is §peCified in the Constitution: 

(a) the duties which LMIM is entitled to be indemnified for the costs of engaging such other 
persons to perfonn: and 
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(b) the way in which the amount to be paid to such other persons is to be calculated. 

22. Further and in the alternative. pursuant to section 60IGA(2) of the Act, any agreement or 
arrangement which purports to make available to LMIM a right to be indemnified out of the 
pro_perty of the FMIF for the cost of engaging any entity which was controlled. related or otherwise 
not independent of LMIM has no effect to that extent. unless the following is s.pecified in the 
Constitution: 

(a) the performance to which the cost relates: 

(b) the way in which the cost is to be calculated. 

The Custody Agreement 

-!:fr.li..._PTAL was at all material times the custodian of the propertv of the FMIF and the agent of LML.'vi, 
pursuant to the terms of a Custody Agreement between PTAL and LMIM dated 4 February 1999 (as 
amended from time to time) ("Custody Agreement"). 

-l+.-24. The Custody Agreement included material terms to the following effect-

(a) (Clause 2.1) LMIM appoints PTAL to provide custodial services on the terms of this 
agreement. 

(b) (Clause 2.2) PTAL accepts its appointment and agrees to provide custodial services to 
LMIM on the terms of the Custody Agreement. 

(c) (Clause 3.1 and Schedule 2) Subject to the provisions of this agreement, PTAL agrees to 
custodially hold the property of the FMIF Custodially Held (as defined in the Custody 
Agreement) from time to time ("Portfolio") and Title Documents as agent for LMIM in 
relation to each Scheme, including the FMIF. 

(d) (Clause 3.8) PTAL may appoint or engage at LMIM's expense accountants, auditors, 
barristers, solicitors, advisers, consultants, brokers, counterparties, couriers or other 
persons where it reasonably considers their appointment or engagement necessary for the 
p~rposes of exercising its powers or performing its duties under the Custody Agreement. 

(e) (Clause 4.1) LMIM is responsible for taking all decisions in relation to the Portfolio and 
properly communicating to PTAL Instructions in relation to the assets of the Portfolio. 
Subject to the Custody Agreemen~ PTAL must act on LMIM's Instructions in relation to 
any assets of the Portfolio. 

(0 (Clause 4.3) PTAL is not responsible for reviewing or advising LMIM on the Portfolio or 
any part of it nor for any action or omission pursuant to a decision taken or mistakenly 
not taken by LMIM. 
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(g) (Clause 4.8) PTAL is not obliged to see whether, in exercising any of its powers or 
perfonning any of it.s duties_ under this agreement in accordance with Instructions from 
an Authorised Person, the Authorised Person is acting in proper exercise or performance 
of his powers or duties; 

(h) (Clause 8.2) PTAL is entitled to recover from LMIM the amount of all Taxes and bank 
charges, and all other liabilities, cost.s, charges and expenses _which it suffeis or incurs in 

connection with the performance of it.s duties and the exercise of its powers under the 
Custody Agreement. 

25. In the premises. PTAl was a duly appointed agent of lMIM. 

A4minisk!Wea Agreemeut Services Agreement.s with I.Mk 

ffi.26. At all material times until 21.March 2013. LMIM and LMA as trustee for the LM Administration 
P.ty Utl AGI 055 691 426 ("l.MN')Trust were parties to a Serviee .\greeffieflt series of services 
agreements ("Services Agreements"), in the following material tenns:-

27. 

(a) LMA agreed to supply staff, equipm:eat and all services necessary for the proper and 
efficient management and administration of LMIM's funds management business; and 

(b) LMIM agreed to p~y service fees for LMA's services ("Service Fees"), which included 
recovery of a proportion of LMA's expenses, plus the entirety of the RE Management.Fee 
charged to the FMIF;; 

("Seffiees f<%feeIB.eB:ts"). 

(c) LMIM and I.MA agreed that the Services Fees shall be calculated quarterlv \\>ith the first of 
such quarterlv payments being d~e and pavable on the last dav of the quarter. 

Particulars. 

Services Agreements dated 1 July 2003, 1 July 2009 and 1 July 2010, containing the 
pleaded material tenns, or tenns to that effect, were executed by LMIM and LMA 
respectively. Further particulars will be provided. 

On or about 21 March 2013. following the appointment of administrators to both LMIM and LMA. 
LMIM and LMA entered into a further services agreement ("Resources Agreement"). in material 
tenns to the following effect: 

(a) (clause 2.1) LMA agreed to supply Resources. meaning: 

(i) the Staff. being staff employed by or engaged as a consultant to LMA or its 
related bodies comorate who are provided as to all or part of their time to LMIM 
to perfonn the Functions under the Resources Agreement; and 
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(ii) the Other Resources. being premises. computer systems and other equipment. 
software. know-how and other tangible and intangible propertv owned. leased. 
licensed or otherwise procured bv LMA-or a related body coqio~te or associate of 
LMA and used by its staff to assist LMA to perform the Functions: 

(b) The Functions mean: 

(i) LMIM's corporate administration other than in connection with the FMIF: 

(ii) all functions performed or services provided by LMIM in respect of 
administering or winding-up the Trusts or a Sub-Trust (or anv of them) and 
caring for and preserving any propert,Y or assets of the FMIF: 

(iii) all functions performed or services provided by LMIM in relation to self-custody 
of the assets of the FMIF: 

(iv) any other functions in respect of which LMIM may require Resources from time 
to time and in respect of which LMA is willing and able to provide Resources. 
whether or not in connection with the FMIF: 

(c) (clause 4.2) LMIM agreed to pay a Resources Fee ("Resources Fees"). being On relation 
to the FMIF) either: 

(d) 

(i) subject to review bv the Administrators. the management fee payable to LMIM 

under the Constitution for the relevant period less any amount of the 
management fee that LMIM reasonably considers should be withheld to pay. or 
provide for. other actual or contingent liabilities it has incurred or will incur in 
its personal capacity: or 

(ii) any other fixed or variable fee agreed bv the parties from time to time: 

(clauses 4.1 and 4.3) LMIM will calculate the Resources Fee within 5 Business Days of 
the last Business Day of evezy calendar month for such other period as may be agreed bv 
the parties). will notifv LMA of the Resources Fee within one Business Day thereafter or as 

the parties determine. and will pay the Resources Fee within two Business Days of being 
notified or as the parties determine. 

I.MIM's eatstaHaiag finaneial ehligatieHS 11ader eeffaia facility a-greemeats. 
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19. At fue fellmviag material times, llHM es RE ef the FMIF ·was iftQehted to its fifltlfieiefS frem time 

to time oo terms whiea previaeEl for paymeffi of Hie felloviiag ffi!es ef iatefe5t: 

(a) 1:1atil 3()}l:lfl€ 2019 to the COHlfflaRWealli=t Bank of Al:IStFelia, ft!: a ·,rariable rate; 

Partie1:1lll:FS 

(i) Fl:lrli=ter partiel:ilaFS ef the variable mte frem ttme te time to be fll'6Yiaea. 

~ frem I}l:lly 2919 to 39 November 2919, aaa from 1}aFll:lary2011 to 1f.ebfl:lftfj'2911 to 

De1:1tsehe Bank l£, 1 S per eeBt per ar.Jll:lm; 

(c) ifl Deeember 2919 e:ad frem 1 Fehmary 2011 to 3 May 2911 to De1:1tseae Bank AC, 18 per 

eeflt per annum; 

(El) from 4 May 2911 to 30Juae 2913, te Detitsehe Bank AC, at least IS per eeat per ar.num; 

(e) 

Circumstances of the FMIF 

28. On 3 March 2009. LMIM declared that the FMIF would not accept applications from new 
investors. and requests bv members to withdraw interests from the FMIF \Vuuld be paid up to 365 
days after maturity. 

29. On about 11 Mav 2009. LMIM suspended withdrawal requests from members altogether. except in 
circumstances of hardship as defined by relief granted by ASIC under section 601QA(l) of the Act. 

Particulars 

(a) Relief was granted by ASIC pursuant to ASIC Instrument 09-00278 dated 14 April 2009. 
and later by ASIC Instrument 09-00963 dated 11 November 2009. 

30. From and including the financial year ended 30 June 2009, a significant number of the loans 
made on behalf of the FMIF were in default for non-payment or were othelWise impaired. 

31. In the premises. it is to be inferred that from and including the financial year ended 30 June 2009. 
LMIM was aware. or ought reasonably to have been aware. that there was a significant risk that 
the FMIF would not return a profit to its investors. and was therefore financially stricken. 

30 



( 

(_ 

-13-

LMIM's dulies ta membefS ef the FMIFDuties 

39:-32. At all material times, LMIM was subject to the following duties as trustee, when managing the 
affairs of the FMIF:-

(a) to preserve the property of the FMIF; 

(b) to keep proper accounts of the FMIF: 

.W.hl_to exercise the same care that;: 

(i) a professional remunerated trustee would exercise in managing the affairs of an 

investment unit trust namelv a registered managed investment scheme. that is 
financially stricken: 

(ii) further and in the alternative. an ordinary prudent person of business would 
exercise in managing similar affairs of his or her own; 

{e}.@_to exercise its powers in good faith and in the best interest of members of the FMIF; 

{d}itl__not to prefer its own interests where its interests may be in conflict with the interests of 
the members of the FMIF; 

{e}fil_to adhere to the terms of the trust, comprising the Constitution, 

("Equitable Duties"). 

*-31._At all material times, LMIM was subject to the follew.ingfurther statutory duties under s 601FC(I) 
of the Ac~ as respeasible eatiey, when exercising its powers and carrying out its duties as trustee of 
the Trust and as RE of the FMIF:- · 

(a) to exercise the degree of care and diligence that a reasonable person would exercise if 
they were in the responsible entity's position; 

(b) to act in the best interests of the members and, if there is a conflict between the members' 
interests and its own interests, give priority to the member:s' interests; 

(c) to ensure that all payments out of scheme property are made in accordance with the 
scheme's constitution and the Ac~ 

("Statutory Duties"). 

34. Further. at all material times LMIM was required: 

(a) by s.601FC(l) Q) of the Act to ensure that the property of the FMIF was valued at regular 
intervals awropriate to the nature of the property; 
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(b) by s.601FC(l)(h) of the Act to comply i,yith the compliance plan of the FMIF and. 
thereby: 

(i) to ensure that the Scheme Propertv is valued. as necessary, at inteivals 
appropriate to the nature of the propertv: 

(ii) to obtain an updated valuation. unless the RE considers that an updated 
valuation would serve no useful purpose. \\lnere a loan tellil is extended or a 
loan is othenvise varied: or 

(iii) to obtain an updated valuation. unless the RE considers that an updated. 
valuation would serve no useful purpose. for commercial loans at 24 month 
inteivals and construction loans at 12 month inteivals. 

( Particulars. 

(_ 

Parts 3 and 6(28) of the Compliance Plans applicable at material times. 
namelv: 

(A) The Replacement Compliance Plan dated 28 November 2008: 

(B) The Replacement Compliance Plan dated 13 March 2009. as later 
modified bv the Compliance Plan Modification dated 13 March 2009: 

(C) The Replacement Compliance Plan dated 16 March 2011. 

Assignment of KPG Loans and the Lifestyle Loan from the FMIF to the MPF 

I ~.3L_ On 28 August 2008, PTAL as custodian of the FMIF, LMIM as RE of the FMIF, and LMIM as trustee 
of the MPF, entered into a Deed of Assignment (the "KPG Loans Assignment''). 

I ~Pursuant to the KPG Loans Assignment, PTAL as custodian of the FMIF, assigned· its right, title 
and interest in two loans to KPG 13th Beach Stage 1 Pty Ltd (now named Bady Wood Pty Ltd) 
ACN 105 265 923, and the securities held by it in relation to those loans ("KPG Loans"), to LMIM 
as trustee of the MPF. 

~The terms of the KPG Loans Assignment, including as subsequently varied from time to time, 
included terms to the following effect:-

(a) LMIM as trustee of the MPF agreed to pay to PTAL, as custodian of the FMIF~ 
consideration comprising an amount to be detellilined by an independent valuation of 
the real property securities held in relation to the KPG Loans, plus interest from time to 
time ("KPG Consideration"); and 

(b) LMIM as trustee of the MPF"agreed to pay the KPG Consideration by 28 August 2011. 
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~.3lL_ On 28 August 2008, PTAL as custodian of the FMIF, LMIM as RE of the FMIF, and LMIM as trustee 
of the MPF, entered into a further Deed of Assignment (the "Lifestyle Loan Assignment"). 

~32:...._Pursuant to the Lifestyle Loan Assignment, PTAL as Custodian of the FMIF, assigned its right, title 
and interest in a loan to Lifestyle Investment Company Pty Ltd ACN 095 392 215, and the 
securities held by it in relation to that loan ("Lifestyle Loan"), to LMIM as trustee of the MPF. 

~O. The terms of the Lifestyle Loan Assignment, including as subsequently varied from time to time, 

41. 

included terms to the following effect:-

(a) 

(b) 

Either: 

(a) 

LMIM as trustee of the MPF agreed to pay to PTAL as custodian of the FMIF consideration 
comprising an amount to be determined by an independent valuation of the real 
property security held in relation to the Lifestyle Loan, plus interest from time to time 
("Lifestyle Consideration"); and 

LMIM as trustee of the MPF agreed to pay the Lifestyle Consideration by 28 August 2011. 

J..IvlIM as trustee of the MPF paid the KPG Consideration and the Lifestvle Consideration. 
and interest accruing thereon. by the end of the financial year ended 30 June 2011. 
relevantlv bv: 

(i) making cash pavments to LMA ("LMA MPF Payments"), which were recorded 
as a debit to the balance of the LMA Account (referred to in paragraph 42 
below): and 

(ii) malting cash pavments to itself as RE of a Feeder Fund. or to third parties for 
the benefit of a Feeder Fund. ("Feeder Fund Payments"), which were recorded 
in the FMIF accounts relating to the Feeder Funds: or 

(b) LMIM as trustee of the MPF did not relevantlv pay the KPG Consideration and the 
Lifestyle Consideration. 

IL PRE-PAYMENT OF MANAGEMENT FEES 

*l:42. From time to time from at least lJuly 2007 until 30 June 2013, LMIM caused to be paid at its 
direction, from the assets~ of the FMIF. amounts: 

(a) in anticipation of the RE Management Fee, being amounts paid in advance of 
performing or causing to be performed the duties and obligations in respect of which 
that fee was to be payable to LMTM under the Constitution; and 

(b) fufffier ameuffis in anticipation of LMIM becoming liable to LMA for Service Fees or 
other fees or expenses in relation to the FMIF et!eitioRal to the RE ManagemeHt Fee: and 
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{b}(c) further and in the alternative. usually in circumstances where there was alreadv a debit 
balance in LMA's running account with LMIM. 

Particulars. 

The best particulars that the Plaintiff is presently able to provide are that: 

(i) LMIM recorded in FMIF account ledger 14000 ("LMA Account") certain 
payments made to LMA from the property of the FMIF. and certain liabilities of 
LMIM to LMA which were satisfied from the balance of that account The LMA 
Account ledger is available for inspection upon reqµest: 

(ii) from time to time. as recorded in the LMA Account: 

LMIM caused to be paid amounts to LMA from the property of the 
FMIF: 

(B) if the position is as alleged in paragraph 41{b) above. those amounts 
did not include the LMA MPF Payments. notwithstanding their being 
recorded in the LMA Account as such; 

(iii) the amounts paid to LMA and recorded in the LMA Account were not paid in 
satisfaction of sums previously invoiced or otherwise then due to LMA. except 

(i) 

(A) if the position is as alleged in paragraph 41 (a) above. between 30 April 
and 28 August 2012. 30 September and 3 October 2012. and 31 October 
and 21 November 2012. when the LMA Account recorded a debit 
balance: 

(B) if the position is as alleged in paragraph 4l(b) above. after 
31 December2010. 

Tfie paffietllars ef fue paymems ia fiW:flF!ee aad ia llFltieipaB:on are refleered ia 

the partieulllfS to pMagraph 31 below. 

Oi) The plaiati! is aot eble to pro'lide further and better partiealllfS at this stage. 

~1. LMIM did not: 

(a) pay interest to the FMIF on any amount which had been paid te-ttat its direction in 
advance or in anticipation from time to time. namelv on the debit balance of the LMA 
Account, as pleaded in the immediately preceding paragraph; or 

(b) account for interest to the FMIF on any such amount. 

3Q. H. In the premises, LMIM obtained the benefit of the payments in advance or anticipation pleaded in 
paragraph 42 above. 
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{a) .Art. mest times oofieg this pefioel H:iere v.-ere substantial amffiffit5 whlea had beet1: p!!i.d at 

the direelioH ef bMIM i:ft edvanee or ifl: ftfl:tieif>aliofl, es pleadeel in plii'agF!lflB 28 shave. 

~ Parlieu!aFS ef the tetality of the befl:efit ebtained will be pw.'ided by war ef aH expert 

31-:45. Further and in the alternative, from time to time from at least 1 July 2007 until 30 June 2013, 
LMIM caused Serviee F-eesamounts to be ~paid to I.MA;- from the~ of the FMIF 
in anticipation and in advance of its liabilities from time to time to pav Service Fees or other fees 
or expenses. 

Particulars. 

The Plaintiff rgpeats the particulars in paragraph 42 above. 

~) The !ffiieUffis pre pa:id to 1MA from lime t-0 time are the amouffis paiel to or at the 

flirectioa ef LMIM iR advanee or ift anf:ieif)at!eR, as pleaded ift paragraph 28 above. 

(0) A eopy of the aeeouat ledger (RUffi:eer HOGe) from lJuly 1!JG7 to 3G}uae 1!dl3 is 

!l\'ai!ahle OH 1'€fttle5l 

3M6. LMIM was not under any obligation, under the Services Agreements or otherwise, to ~~ 
Service Fees or other fees or expenses to LMA in advance. 

33:17. LMA did not: 

(a) pay interest to LMIM on any amount f)fCpftidpaid to it in advance or in anticipation from 
time to time. namely on the debit balance of the LMA Account. as pleaded in 
paragraph 45 above; or 

(b) account for interest to the FMIF on any such amount. 

Breach of Equitable and Statutory Duties 

3+.48. In the premises including of the matters set out in paragraphs 9.lb B.li, -l-416, 15 and 32 and 46 
above, each of the actions by LMIM referred to in paragraphs ~2 and~ above by LMIM-were 
Hot S:l:lthoriseel &)· tlle CoHstitlitiOH, &)•the PDS er er the .4££.~ 

(a) y,-ere not authorised by and were not in accordance with the Constitution or the Act. 

(b) did not preserve the propertv of the F.MIF: 
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(c) \Yere not in the best interest of inembers of the FMIF: and 

(d) were such as to prefer its ov..n interest where that interest may have been in conflict with 
the interests of the· members of the FMIF in preserving the propertv of the FMIF. 

49. Further and in the alternative. a professional remunerated trustee off a financially stricken 
investment unit trust. an ordinarv prudent person of business in managing similar affairs of his 
or her own. or a reasonable person in LMLWs position: 

(a) would not have paid the amounts referred to in paragraphs 42 and 45 above: or 

(b) would have charged interest to LMA on any credit in its account \\1th the FMIF at a 
commercial rate being no less than the (!pplicable rate from time to time for pre­
judgment interest set under s. 47 of the Supreme Court Act 1995 until 1 September 2012. 

and thereafter under s.58 of the Civil Proceedings Act 2011 ("Pre-Judgment Interest 
Rate"). 

"--50. In the premises, each of the actions referred to in the iffimediately f>teeediag 
pe:Fagrapliparagraphs 42 and 45 above by LMIM was a breach of each of the Equitable Duties and 
each of the Statutory Duties. 

Loss 

3G. If LMIM had aet takea tfie !l€tieru; referred te iR pmagrRpfi 31 above, the FMIF would her.re had 

the beaefit ef the ametmts refeff€d te in .fl!lfagfaphs 28 ood 31 ft!:le'le. 

:Th2L_If LMIM had properly performed all of its duties as trustee and RE of the FMIF, the FMIF would 
have had the beaefit ef tfie lffi'leaats refeff€d te ia paragraphs 28 !lad 31 abeve.either: 

(a) the use of the amounts referred to in paragraphs 42 and 45 above for the period before 
they were due and payable: or 

(b) the benefit of interest from I.MA on those amounts. for those periods. at the rates pleaded 
in paragraph 49 above. 

38. Fl:Jrtlier to tfie immediately preeediag paragr!lflh: 

(a) J.M:EM wealEl har.re appliea the S:1Be1:1ats refeff€d te i-H :f.l B:fagraphs 28 anti 31 aeeve te 

redaee tfie debts ef the FMIF from time te ame; arid 

W the FMIF weals have avoided liability fur iaterest te its finoociers at the !lflf>lieable rate 

ffeffi time te time ea aRY S'deh S:IBooats. 
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3%2. In the premises, the FMIF was depleted and therebv suffered loss caused by LMIM's breaches of 
trust and contraventions of the Act as pleaded above. 

Particulars. 

(a) PartieHlafS ef the less ·will be ~revided by way ef aa eJfJleft repett 

(a) The loss comprised the loss of use of funds. or altemativelv lost interest. both of which 
are to be calculated by applying the Pre-Judgment Interest Rate to the balance of the 
LMA Account from dav to dav. 

(b) Further particulars \\:ill be provided. 

53. Further and in the alternative. the Court ought to allow interest on the amounts referred to in 
paragraphs 42 and 45 above. for the said periods. at the Pre-Judgment Interest Rate. or 
altemativelv at such rate or rates as the Court considers appropriate. 

Ill OVERPAYMENT OF THE RE MANAGEMENT FEE 

54. In relation to each financial year from and including the financial year ended 30 June 2009 until 
the appointment of liquidators to LMIM on 26 July 2013. LMIM caused payments to be made to 
LMA from the property of the FMIF for the apparent pumose of: 

(a) discharging the RE Management Fee which were payable to LMIM: and 

(li) discharging the Service Fees which were payable by LMIM to LMA. 

Particulars 

The following aggregate amounts were paid from the property of the FMIF (excluding 
GST):-

(i) $15.410.762 in the financial year ended 30 June 2009: 

(ii) $8.995.455 in the financial vear ended 30 Tune 2010; 

(iii) if the position is as alleged in paragraph 41Ca)41Ca) above. $10.997.188 in the 
financial year ended 30 Tune 2011: 

(iv) if the position is as alleged in paragraph 41(a) above. $9.103.864 in the 
financial year ended 30 June 2012: 

(v) if the position is as alleged in paragraph 41Ca) above. $4.519.156 for the period 
from I July 2012 to 18 March 2013. 
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4B. I.MA reeeivea SeFViee Fees fll:lftlel'letlly flR}'ilble by er ea behalf ef Bmi es RE ef tfie FMIF in the 

fellewing fi:ftl!fleial years ifl the fellewiflg aggregate am0llflts: 

55. 

56. 

(a) $15, 419, 762 in the :fia!lfleial yeareaelea 39 Juoo 2999; 

(b) $8,995, 45S ia the fia!lfleial year eaEleel 39 June 2919; 

(e) $19,997,188 iH the fifl!fficial year em 39}uae 2911; 

(el) $9,193,864 ia the fitlanetal year em 39 Jtine 2912. 

O't'ervaillatioo ef the Met fimel Yaffie 

In the premises of paragraphs 13<0. 14. 26 and 27 above. the RE Management Fee and the 
Service Fees were required to be calculated by reference to the value of the Scheme Property. 

From about mid-2008. the Plaintiff did not: 

(a) generally obtain regularlv updated external valuations of all Secured Properties: and 

(b) did not reduce the value of the Scheme Property in its financial accounts to reflect any 
estimated shortfall in recoverv of the loans which comprised Scheme Property. 

4t57. In respeet ef eaeh fiaaneial year at least ffmm_and including about the financial year 
emending 30-June 2009:-

(a) the ·,'flltie ef tfie real preper~ see1:1rity assets seel:lring a significant number of the leaflS 
ffiaae ea behalf ef the FMIFSecured Properties were significantly overvalued in the 
accounts of tfie FMIFFMIF. such that the realisable value of the Secured Properties was 
insufficient to meet the obligations under the Borrower's loan facility; 

(b) a significant number of the loans made on behalf of the FMIF were in default; for non-
payment or were otherwise impaired; 

(c) as a consequence. the value of the Scheme Propertv (and thus the Net Fund Valuel was 
materially overstated in the accounts of the FMIF. 

PartieHl!lfS. 

(i) Partieullll'S ef Ye:l1:1e, iffi(laif!Heflt !iHEl 01;ef5ffite1Heat te ~e previdea ia Effie 

eou£Se bJ· way ef an expert repert 
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4±5L_In the premises, aREl is. fffiflee! ef eaeh fiftaneial year at least from and including about the 
fmancial year endetling 30 June 2009, if the Net Fund Value had not been materially overstated-ffi 
eacli s1:1eh year, the RE M!ffiftgemeflt Fee paid from the 95Sets ef the FMJf fer th!l:t year W61:1lel ha·,ic 
beea materiaU-y less than that whieh was ia faet pflia~ 

(a) the RE Management Fee and the Service Fees would have been calculated at 
proportionately lower amounts: 

(b) the payments from the property of the FMIF for the apparent puqmse of paving these fees 
would have been proportionately lower amounts. 

~59. At all material times at the latest from about October 2008, LMIM:-

(a) was aware that the FMIF was exposed to uncertainty in and the weakening of property 
markets in Australia caused by the occurrence of the global financial crisis; 

(b) adopted as its general strategy in relation to the real property assets securing loans and 
receivables which fell into defaul~ or where the borrower otherwise faced a difficult 
financial position, to hold the properties until the property market rebounds; and 

(c) did not cause on a timely basis updated independent valuations to be obtained of the real 
property security assets securing the loans made on behalf of the FMIF in a significant 
number of cases and instead utilised out-of-date valuations and/or other inappropriate 
or inadequate information for the purposes of ascribing a value to the real property 
securities held. 

#.60. In the premises of the matters set out in paragraph 4329. LMIM was aware, or ought reasonably to 
have been aware, of the matters set out in paragraphs #21 and ~~ above. 

45. 

Payments ID' MPf 

LMIM ll5 trustee ef the MPF eB:l:ISCa paymeat:S to be maae te LMA er te LMIM frem the assets ef the 

MPF B:S fellews: 

(a) in the fiaaaeial year eadea 30Juae 2QlQ, is. aggregate ef awrelffif!atcly $51,GOO; B:fla 

(b) iR the ftaancial year ended 30june 2Gll, aad hew.eea aaa iftel1:1elil:lg Hl ~l01leffiber 2Q1G 

aatl 25 May 2911, ia Hie aggregate arneu0t ef B:ppfOXimately $Hl.499million, 

("MPf Prepaid Semee Fee Paymeats"). 

46. The MPF P!'eflaiel Ser;·iee Fee Paymeats were reeordea by l.MIM: 
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(a) ifl the aeee1:1ets ef the FMI:F, as being in pllliisl satisfaction ef the KPG Cefl5iaer!ltien aad 

the bifest}'le GeBSi.derati:oo; 

(1;) in the cases ef pa)meffiS made ta 1Mt'., in the aeeeHnls ef LM!M as heiag in payiueat er 

flFefl9;)'ffieRt ef Serviee Fees; 

(c) in M=!e case efpaymeF1t5 made ta U.HM, ia the aeeeHflts ef LMIM: 

Breach aad less 

(i) as beiag ia paymeat er paymeat in ad'Jftl1ce ef RE Maaagemeat Fees, er i1'l 

f8SfJ6HSe ta er aaticipatiea ef lMIM beeea1iflg liable te LMA fer Seffie.e Fees ia 

relatien te fue FMif; aael 

fii) fiat as e:1H1.ssels ef the FMif. 

47:61. In the premises of the matters set out in paragraphs 433L59 and 4460 above, a professional 
remunerated trustee off a financially stricken investment unit trust. an ordinary prudent person of 
business in managing similar affairs of his or her own, or a reasonable person in the RE's 
position, would have obtained external valuations of the real property security assets securing the 
loans made on behalf of the FMIF. 

4&62. In the premises, LMIM breached the Eqeitable Deey set e1:1t in paragraph 20(a) abcwe aaEl the 

8tatetery Dety set eet ia paragraph 21 (a) abCY1e.~ 

(a) the Equitable Duty set out in paragraph 32(b) above: 

(b) the Statutoiy Duty set out in paragraph 33(a) above: and 

(c) its further duties set out in paragraph 34 above. 

49. la respect ef each finaaeial year iaeleeliag aHEl fellowiag the fi.aaHcial year Cfideel 30Jeae 2010, if 

the Net FHfll'l Valee hacl net beea materialfy emstateEI, the FMIF would have had the benefi.t ef 

the ex-teat ef eacli everpaymeat ef the SeM:e.e Fees, ffflffi: the time ef eaeh everpa}meat. 

63. From about the financial year ending 30 June 2009. if LMIM had properlv performed its said 
duties: 

(a) the Net Fund Value would not have been materiallv overstated: 
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(b) the RE Management Fee and the Service Fees would have been calculated and paid on 
the basis of the correct Net Fund Value; 

(c) the FMIF would not have been depleted by the difference between the amount of the 
relevant fees paid and the amount that should have been paid; 

(d) the FMIF would have had the benefit of the use of the funds which were in fact depleted. 

59. Ft:!rther and iB the alternative, if: 

(a) the Net Fl:lnd Vaffie HOO BOt aeefl materially &VefStated; aral 

the MPf Prepaid SeRiee Fee Payments aaa the effcet aseri:Bed te them: ifi the aeeoonts of 

tke FMIF and LMIM as pleaded ia paragffifJh 46 aam·e (whiefl: is aet admitted), 

the MPF Prepaid Sel'Viee Fee Pay1fleats, or some part af taem, would ne·:er aave aeea Rpplied to 
paymeat ef fees payaale to I.MA oa behalf of LMIM from the assets af tke FMIF. 

51. If I.MIM had pf0f!erlj· pe£formed flll of its duties as trustee and as RE of the FMIF, tke FMIF wo1:1kl 

have had the beREfit ef eaeh ef the llfflounts referred to in paragraphs 49 artd 50 above. 

52. Furt-fler to the immediately fJFccedir:!g paragraph: 

(a) LMIM wat:1ld fl(fle applied the Wf!Ol:!Rts referred to ia 1magraphs 49 am:! 50 above to 

redl:lce the debts of the FMlF ffo1B time to time; aB:d 

(6) the FMIF wo1:1ld have aYOieed liability for iaterest to its fifl:ffi'leiers at the apfllieaBle rate 

froffi tiffl:e to time ea any Sl:left Wf!Ollftt5. 

-53:64. In the premises, the FMIF was depleted and thereby suffered loss caused by LMIM's breaches of 
trust and contraventions of the Act as pleaded above. 

Particulars. 

(a) Further particulars towill be provided in due eet:1rse lifl:d 0y WS!f ofafter an expert report 
has been obtained. 

Paymeftt efIV AGENCY PAYMENTS AND MSA LoAN MANAGEMENT FEES 

BaekgreeF1d 

*-6...i_In each financial year from and including the financial year ended 30 June 2011, and in relation 
to each loan of the FMIF where PTAL or LMIM as RE of the FMIF on its behalf was in possession, 
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or had control, of property comprising security for that loan, LMIM caused I.MA to be paid 
management fees from the assets of the FMIF, flHfflertedl}' for loan management ftftd 
contrellmfl services. or seivices relating to the sale of real estate assets ("Loan Management 
Fees"). 

55:6L The Loan Management Fees were iri addition to the RE Management Fees and the Sel.Vice Fees. 

56. In tJ:ie fifiancial year eAdea 3GJ1:1ae 2011, LAHM €iffi5ed !:.MA te be pe:ie I:.ean Managemeat f.ees in 

the ameHftt of $5,381,516. 

67. The Loan Management Fees were either Agency Payments made UJ:!.der an Agent's Indemnity 
referred to in paragraphs 71 to 72 below. or MSA Loan Management Fees made under a 
Management SelVices Agreement referred to in paragraph 76 below. 

Agency Pavments 

68. From about 2010. PTAL and LMIM executed a series of documents entitled "AruJointment of 
Agent" ("Agent Aru>ointments"). 

Particulars 

Particulars of the Agent Appointments are provided in the Consolidated Particulars at 
paragraph 63. 

69. Each of the Agent Appointments related to one or more Secured Properties which were the subject 
of one or more Securities provided by a particular Borrower. 

70. Each of the Agent Appointments (by clause 1) appointed LMIM as the agent of PTAL to exercise all 
of its rights. powers. privileges. benefits. discretions and authorities conferred on PTAL under one 
or more Securities provided bv the particular Borrower over one or more Secured Properties. 

71. At or about the time each of the Agent Appointments was executed. PTAL and LMIM also executed 
a further associated document entitled "Agent's Indemnity" ("Agent's Indemnities"). 

Particulars. 

Particulars of the Agent Aru>ointments are provided in the Consolidated Particulars at 
paragraph 63. 

72. Each of the Agent's Indemnities provided that (inter alia): 

(a) (Clause 1) PTAL agreed subject to Clause 2. to indemnifv LMIM against liabilities for or 
arising out of all actions. proceedings. claims. suits and demands. and all payments, 
costs and expenses incurred bv L~iIM in or arising out of the due exercise or purported 
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exercise rights. poy,-ers. discretions or authorities vested in LMIM by the associated Agent's 

Awointment: and 

(b) (Clause 3) PTAL agreed to pay to LMIM all reasonable charges. costs. fees and eimenses 
pavable to or incurred byLMIM in relation to the agency ("Agency Payments"). 

73. PTAL executed the Agent Appointments and Agent's Indemnities on the instructions of LMIM and 

as agent for LMIM. 

Particulars. 

(a) PTAL was appointed as agent of LMIM pursuant to the Custody Agreement pleaded in 

paragraphs 16and17. 

(b) By reason of clauses 3.1 and 4.1 of the Custody Agreement and the facts pleaded in 
paragraphs 68 and 70 above. it is to be inferred that PTAL executed the Agency 
Appointments and the Agent's Indemnities on the instructions of LMIM and as its agent. 

7 4. The Agency Payments were: 

(a) separate and in addition to the Service Fees and the Resources Fees. the MSA Loan 
Management Fees (defined in paragraph 76 below) and the RE Management Fee: and 

(b) not specified in the Constitution as a fee to which LMIM was entitled. or as a cost for 
which LMIM is entitled to be indemnified. 

75. Further and in the alternative. the way in which the Agency Payments were to be calculated was 
not specified in the Constitution. 

LMA Management Services Agreements 

51-:76. On er-about 1July2011, and from time to time thereafter. and in respect of eaeh leaflloans of the 
FMIF where PTAL or LMIM as RE of the FMIF on its behalf was in possession, or had control, of 
property comprising security for that loan, LMIM caused PTAL as custodian to enter into a series 
of Management Services Agreements ("Management Services Agreements") with itself and I.MA 

whieh fi!!El effeet from 1JHly2911, pursuant to which:-

(a) LMA was engaged to perform services. including as an agent exercising powers under the 
security for the loan in question ("Loan Management Services"); and 

. (b) PTAL agreed to pay service fees ~("MSA Loan Management Fees"), beiHg 
comprising one or more of the following fees: 

43 



( 

(_ 

-26-

(i) in every case. general administrative fees charged on an hourly rate basis (based 

on the fee earner's title, as scheduled);; and 

(ii) in some but not all cases. a development management fee. as a percentage of 
'total develo~ment build cost'. which varied between 2.5% and 3% thereof; and 

(iii) in some but not all cases. a marketing and sales management fee of 2% of gross 
sales proceeds where LMA undertakes the sale of assets directly on behalf of 
PTAIJthe RE, or one per cent where PTAIJthe RE elects to appoint an external 
real estate agent;~ 

(c) ~LMA. PTAL and LMIM agreed that PTAL was entitled to tenninate the agreement: 

(i) by 7 days written notice to LMA. at any time: or 

(ii) immediately. if LMA was the subject of an Insolvency Event. including the 
appointment of an administrator as defined by section 9 of the CoI]JOrations Act 

2001 (Cth). 

Particulars. 

Particulars of the Management Services Agreements+ are provided in the Consolidated 
Particulars at paragraph 70. 

Partieulars. 

A Managemeflt Sef\':ices Agreement v.'f!S eireeutecl ia respeet ef the leftflS te BeHpac Pty 
Ucl; DBTM Pty Ltd (fermerly Bezzina De>1elopef5 Pt}' bttl) fltf the Jincla&}'fle Unit Trust; 
Brflrftbleten ~ Ltcl; Brttlge.•ifltcr Lake Estfl!e Ucl; Cflffieo Estates Lifestyle Ville:ges 
(Latincesten) P~ Ltd; CMfingten Management Pty Ltd atf the Carringtefl Disa·etionary 
TrHSt; Ce1:1lter De>.'Clspment5 Pt}' E.td end Reeela Pty bttl; Eclen i'1partments Pty htcl; 

Gleralen.."l:ing De>.·elopments Pty ht&; Green S!jHIH'e Pref>ertj' De>.relopment CoFporlffion Pty 
Lttl; Greystanes Projeets Pty I.ta; KingopeR Ptr Ltli; Lot 111 Pey bttl; Magnolia Greve 
Investments Pty Ltd; Nofthshere Bayliew St Pty bttl atf the Northshore Ba.yfiew Ne 1 Ufl:it 
Tnlst; Ol/ST ~~· Lta; RedlZl:fu! Bay Leisl:lfe Life Pty Ltd; Realand LeisHre hlfe Derel:opa1eat 

Ptr Ltd fltf the Redlaad Bar Leist:lfe Life DevelopFReE:t Partneffiffip; Mathers Properties PW 
Lttl atf the Mfll'irefS 32 34 Mar'..ne Paraele, Kingseliff Tr1:1S4 Lea De·;elopment5 Pt)· bttl atf 
the ]Ab TFH:it aaa PWB Pfoperties Pij· Ltd atf the BriflSffiefll'i 32 34 MIH'ifte Parade, 

Kiflgseliff Trust; Se1:1ree De·;elopment:s Ne 1 Pty Lttl; Souree Stl:!Elent Lodge Pty Lttl; St 

CrispiR' s Propeff)· Pt}' Ltd. at::f The St CfispiR' s Property Trast; Tewns\·ille Commereifll P~ 
Ltd; H (}.·m Storage (Seulhbanlt) ~ Ltd; ¥ouBg E.ancl Cef!loration Pt;' Mel atf Cavill Pflrk 
Unit TrHSt; and Young J;antl CeFperaaon Pty Lta 
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77. PTAL executed the Management Services Agreements on the instructions of LMIM and as agent for 
Uvl.IM. 

Particulars. 

(a) PTAL was appointed as agent of LML.\1 pursuant to the Custody Agreement pleaded in 
para!rraphs 16and17. 

(b) By reason of clauses 3.1 and 4.1 of the Custcx:lv Agreement and the facts pleaded in 
paragraph 76 above. it is to be inferred that PTAL ex~cuted the Management Services 
Agreements on the instructions of LMIM and as its agent. 

78. The MSA Loan .Management Fees were: 

(a) separate and in addition to the Service Fees and the Resources Fees. the Agency Payments 
and the RE Management Fee: and 

(b) not specified in the Constitution as a fee to which LMIM was entitled, or as a cost for 
which LMIM is entitled to be indemnified. 

79. Further and in the alternative. the way in which the MSA Loan Manag~ent Fees were to be 
calculated was not s.pecified in the Constitution. 

Payments 

80. In relation to the financial year ended 30 June 2011. LMIM caused to be paid at its direction 
Agency Payments from the property of the FMIF. comprising fees (including fees charged by LMA 
to LMIM) for the perfonnance by LMIM or its agent LMA of loan management services or services 
relating to the sale of real estate assets for the FMIF. 

(a) 

Particulars: 

If the position is as alleged in paragraph 41 (b) above. the amount paid was in the 
amount of $5.714.136.95 (inclusive of GST). as further particularised in the 
Consolidated Particulars at paragraph 73. 

(b) Further particulars will be provided. 
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58:-81. In relation to the financial year ended 30 June 2012, LMIM caused IMA to be paid :bean 

Ml!flagemeat Fees ia the amel:lflt ef $1,817,414to be paid at its direction Agency Payments and. 
further or in the alternative. MSA Loan .Management Fees. from the propertv of the FMIF. 

comprising fees (including fees charged bv Lt'M to LMIM) for the perfonnance by LMIM or its 
agent LMA of loan management services or services relating to the sale of real estate assets for the 
FMIF. 

Particulars. 

(a) If the position is as alleged in paragraph 4l(a) above, the amount paid was in the 
amount of $4.869.620.40 Ciriclusive of GST). as further particularised in the 
Consolidated Particulars at paragraph 74. 

(b) Further particulars will be provided. 

59:82. In relation to the period Ffrom 1 July 2012 until 28 February 2013, LMIM caused_ LMA to be paid 
I.e!lfl: M!!Hagemeat Fees ia the Rrnel:IB:t ef $2,394,636to be paid at its direction Agency Payments 
and. further or in the alternative. MSA Loan Management Fees. from the property of the FMIF. 
comprising fees (including fees charged by LMA to LMIM) for the perfonnance by LMIM or its 
agent LMA of loan management services or services relating to the sale of real estate assets for the 
FMIF. 

69. 

Particulars. 

(a) If the position is as alleged in paragraph 4l(a) above. the amount paid was in the 
amount of $2.153,050.02 Cinclusive of GST). as further particularised in the 
Consolidated Particulars at paragraph 75. 

(b) Further particulars will be provided. 

MPF 1e!IH MRHagerneflt Fee Pa;'ffiefl:ts 

BetweeB: and incruding 10 November 2010 aad 25 May 2ell, LMIM as trl:lStee ef ~ MPf ea1JSecl 

further payrneats te be matie to LMA frem Hie assets ef the MPF in the sl:lffl ef $3.284miHieR 

("MPf Lean Managemeflt Fee PaymeRts"). 

61. Tfie :MPF be!lfl MB:Aagernent Fee Paymeats were reeerr:lecl b)· LMlM in the aeeel:lnts ef the FMIF as 

{a) in partial satisfastiea ef the K:PG Censideratiea B:Ad the Lifestyle COH5ideratien; aad 

(ll) in paymeat ef some ef the l..el!fl Maflagement Fees referred te in p aragr~fi SG above. 
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83. In relation to the period from 1 March 2013 to 30 June 2013. LMIM caused to be paid at its 
direction Agencv Pavments and. further or in the alternative. MSA Loan .Management Fees. from 
the property of the FMIF. comprising fees (including fees charged bv LMA to LMIM) for the 
perfonnance by LMIM or its agent LMA of loan management services or services relating to the 
sale of real estate as.sets for the FMIF. 

Particulars. 

(a) If the position is as alleged in paragraph 41(a) above. the amount paid was in the 
amount of $983.359.63 (inclusive of GST). as further particularised in the Consolidated 
Particulars at paragraph 76. 

(b) Further particulars will be provided. 

Breach efEqtlitable and Stamtery IJaties Agency Payments Unauthorised 

84. In the premises of paragraphs 17. 18. 73 and 75 above. no agreement or arrangement for the 
payment of the said Agency Pavments from the propertv of the FMIF were of anv legal effect. 

85. In the premises of the immediately prer.eding paragraph: 

62. fil the fiRaneial year eft!ieel 39 ftiae 2911, neither 1MIM aer PTAL were under aey ebligatiea, 
utleler the Seffiees Agreemeats er ethervase, te pay Lean Maaagemeat Fees te I.MA 

(a) LMIM had no entitlement to receive pavment of any of the said Agency Payments from 
the propertv of the FMIF: and 

(b) the-payment of each of the said Agency Pavments Leaa Managemeftt Fees from the 

assets-prqperty of the FMIF t&-I:Mlrwas not authorised by or in accordanr.e with the 

Constitution, by the PDS, or by-the Act. 

86. In the premises. the actions of LMIM in paving each of the said Agencv Payments from the 
propertv of the FMIF ·were in breach of the duties set out in paragraphs 32 (a) and 33 (c) above. 

64. Ia eaeh ef the fiBaReial yee:rs eREleel 39ft!ae 2912 anti 39}uHe 2913: 

(a) UHM ·was wrely fCSfleBsible fer aad emf)6Werea ta Elireet PTi\:L as ta all aeti0fl5 and 

eleei.sieflS ia relafieft te ~ assets ef the RAIF, meh1diag as te fue ffitereise ef any powers 

fJUESliafit ta aay real prepel'ty seetHiti.es held by PTAL es a.geat fer !.MIM as RE fur tfie 
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@ LMIM had elrea6y eRgagea I.MA 1:1ader a: Seffiees Agreemeat te perfefffi sefViees, whlch 

iaeffided the sefViees whlch it alse e!l1:15e6 PT,\L te eeHtfflCt witk lMA te previde By the 

MsrulgeffiCRt Serviees Agreements. 

65-: IR the premises eHhe mattas set e1:1t ifl p ara:graphs 62 te 64 abe•.re, an erainary prudeHt pefSeH ef 

lnisifleSS ia meaa:giHg similar effeiFS ef his er her ewH, er e rees0flable pefSea ifl the RE's 

pesmea: 

(a.) weelfl flat ha'le eH~red iate any ef the M 9:fle:gemeflt Seffiees Agreemeats, er C!l1:15ed 

P'f.\L te de se; 

weelfl flat have ea1:1seel the :be!lfi M!lfiagemeat Fees te ae paid frem the assets ef the 

FMif, ifl any ef the fiaaneial yellfS eade6 39]HBC 2911, 39]1:iae 2912 !lfiB 39]1:1He 2913. 

66. In the premises, tfie acti0fls sf bMIM were in e breaefi ef eaefi ef the E'lllitable Dl:lties ana each ef 

the Stetetery DHties. 

Breach - MSA Loan Management Fees Unauthorised 

87. In the premises of paragraphs 13(d). 13(h)(i), 13(h)(ii), 17 to 22. 77 and 79 above. no 
agreement or arrangement for the pavment of the said MSA Loan Management Fees from the 
properly of the FMIF were of any legal effect. 

88. In the premises of the immediately preceding paragraph: 

(a) 

(b) 

LMIM had no entitlement to an indemnity from the property of the FMIF for any of the 
liabilities which it incurred to PTAL or LMA under the Management Services Agreements 
for the MSA Loan Management Fees: and 

pavment of any of the MSA Loan Management Fees from the propertv of the FMIF was 
not otherwise authorised by or in accordance with the Constitution or the Act. 

89. In the premises, the actions of Lt\1IM in paying each of the MSA Loan Management Fees from the 
property of the FMIF were in breach of the duties set out in paragraphs 32(a) and 33(c) above. 

Breach - Agency Payments and MSA Loan Management Fees Not Properly Incurred 

90. At all material times. and in the premises of paragraphs 13(h)(i), 26 and 27 above. LMIM had 
alreadv engaged LMA under a _Services Agreement and. later, the Resources Agreement. to perfonn 
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services which included loan management services and serVices relating to the sale of real estate 
assets for the FMIF. 

At all material times. in relation to each BorroV1-er in relation to whom Agency Payments and. 
further or in the alternative. MSA Loan Management Fees were paid (as pleaded in paragraphs 80 
to 83 above). the Borrower was in default of their loan from the FMIF. 

At all material times. in relation to each Borrower in relation to whom Agency Payments and. 
further or in the alternative. MSA Loan Management Fees were paid (as pleaded in paragraphs 80 
to 83 above). LMIM was aware. or ought reasonablv to have been aware. that there was a real risk 
that there would be a shortfall in recoverv under that loan such that the said Agency Payments 
and. further or in the alternative. MSA Loan Management Fees would not be recoverable from the 
said Borrower. after accounting for principal and interest. 

Particulars 

It is to be inferred that LMIM was so aware from: 

(a) The matters pleaded in paragraph 91 above: and 

(b) Further particulars will be provided in due course. 

93. The amount of the Agencv Payments and. further or in the alternative. MSA Loan Management 
Fees was not calculated by reference to the cost to Ll\UM or LMA of providing the services for which 
they were charged. 

94. At all material times from the execution of the Resources Agreement. the cost to LMIM and LMA of 
providing the services for which the Agency Payments and. further or in the alternative. MSA Loan 
Management Fees were charged. including the salary of each fee earner whose time was included 
in the calculation thereof. was separately recovered from the property of the FMIF as a component 
of the Resources Fee. 

95. At all material times. and in the premises of paragraph 8(c) and 76(c) above: 

(a) prior to 19 March 2013. LMIM was entitled to instruct PTAL to tenninate any of the 
Management Services Agreements on seven days' notice: 

(b) on and from the aruiointment of administrators to LMA on 19 March 2013, LMIM was 
entitled to instruct PTAL to terminate any of the Management Services Agreements 
without prior notice: 
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96. If LMIM had instructed PTAL as pleaded in the immediately preceding paragraph: 

(a) PTAL would have complied with that instruction and given notice t~ LMA temtinating 
the said Management Services Agreement either on seven days' notice, or immediately, as 
the case may be: 

(b) LMA would have continued to provide the loan management services and services 
relating to the sale of real estate assets for the FMIF pursuant to the Services Agreements 
<or. later. the Resources Agreement). 

97. In the premises of the matters set out in paragraphs 84 to 96 above, a professional remunerated 
trustee of a financially stricken investment unit trust· an ordinarv prudent person of. business in 

managing similar affairs of his or her own. or a reasonable person in LMIM's position:-

98. 

(a) would not have or caused PTAL to have entered into any of the Agent's Indemnities or 
any of the Management Services Agreements in terms permitting the said Agencv 
Pavroents and the MSA Loan Management Fees to be charged: 

(b) would not have charged any of the said Agency Payments to PTAL: 

(c) would not have caused any of the said Agency Pavroents or any of the MSA Loan 
Management Fees to be paid from the property of the FMIF: 

(d) further and in the alternative, would subsequently: 

(i) have caused each of the Agent's Indemnities to be varied so as not to allow for 
the said Agency Payments to be charged to PTAL, or alternatively would have 
ceased charging the said Agency Payments to PTAL: 

(ii) have caused PTAL to terminate each of the Management Services Agreements. 

In the alternative. a professional remunerated trustee of a financially stricken investment unit 
trust an ordinazy prudent person of business in managing similar affairs of his or her own. or a 
reasonable person in LMIM's position. would: 

(a) have charged Agencv Payments to PTAL in a lower amount: 

(b) have negotiated. or subsequently renegotiated the terms of each of the said Loan 
Management Agreements to provide for lower fees. 

99. In the premises of the matters set out in paragraphs 84 to 97 above, Lt\1Ii\1: 

(a) in relation to each of the Agent's Indemnities and the pavment of each of the said Agency 
Payments. preferred its own interests to the interests of the members of the FMIF: 
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(b) in relation to each of the Agent's Indemnities. each of the said Agency Pavments. each of 
the Management Services Agreements. and each of the said MSA Loan Management Fees, 
failed to act in the best interests of the members of the FMIF. 

100. In the premises of paragraphs 86. 89. 97. 98 and 99 above. the actions of LMIM were in a breach 
of each·of the Equitable Duties and each of the Statutory Duties. 

Loss to the FMIF 

67:101. If LMIM had not acted in breach of the Equitable Duties and the Statutory Duties. and had 
properly performed all of its duties as trustee and RE of the FMIF:- · 

(a) it would not have entered into anv of the Agent's Indemnities in tenns which permitted 
the said Agency Payments to be charged by it to PTAL; 

{a)_(b)__it would not have entered into any of the Management Services Agreements, or caused 
PTAL to do so; 

(c) alternativelv to sub-paragraphs (a) and (b). it would have: 

(i) caused each of the Agent's Indemnities to be varied so as not to allow for the 
said Agency Payments to be charged to PTAL; 

(ii) caused PTAL to terminate each of the Management Services Agreements; 

(d) it would have itself or would have caused LMA to carry out each of the services the subject 
of the Agent's Am>ointments and the Management Services Agreements. for no additional 
expense to the FMIF; 

(e) none of the said Agent's Payments or the said MSA Loan Management Fees would have 
been paid from the property of the FMIF. 

(b) it we1:1ld aet ha.\·e eimsea IJ.Y, te ae flaie eay Lo!ffi MeHegement Fees; 

(e) the FMIF would have had the aeRefit of~ amooftts of the l:.oaa MSHagement Fees 
whieh were paid: 

fi&102. Further to the immediately preceding paragraph:-

(a) LMIM would have applied the amount of the said Agent's Pavments and the MSA Loan 
Management Fees which were paid to LMA instead to reduce the debts of the FMIF from 
time to time; and 

(b) the FMIF would have avoided liability for interest to its financiers at the applicable rate 
from time to time on any such amounts. 
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103. In the case of each Borrower in relation to whom Agency Pavments and. further or in the 
alternative. MSA Loan Management Fees were paid (as pleaded in paragraphs 80 to 83 above). 
there has been a shortfall in recoverv under their loan. such that there has been no recovery from 
the Borrower of the said Agency Payments and. further or in the alternative. MSA Loan 
Management Fees. after accounting for principal and interest 

69::104. In the premises, the FMIF was depleted and therebv suffered less eal:lSeddamage by LMIM's 
breaches of trust and contraventions of the Act as pleaded above. 

Particulars 

The loss suffered by the FMIF included:-

(a) '.fhe--If the position is as alleged in paragraph 4Ha) above. the amount of 
$12,503,56613,720.167.00, being the amount of the Agent's Pavrnents and, further or in 
the alternative. the .MSA Loan Management Fees which were paid ts LW. pleaded in 
fllH'B:gt'ftf)Bs Sa, 58 am:J. 59. 1155uffliag fuat H1e MPF I.san Management Fee P!lj'ffieaffi had 
the effeet asefiaea te lfieft1 ia fue ae£suffis sf the caused by LMIM to be paid from the 
FMIF as pleaded in paragr!lfJh 61 aB6'/e (whiefi is RBt admi~ea). paragraphs 80 to 82(a) 
above. 

(b) Interest on that amoun~ at the rates sf interestPre-Judgment Interest Rate from time to 
time set 01:1t iR plil'agtaph 19 abe\'e, or alternativelv at such rate or rates as the Court 
considers aruiropriate. 

(c) Further particulars will be provided. 

Y._PAYMENTS TO FEEDER FlJNDS 

Background 

ie:-105. In the financial year ended 30 June 2010, U.HM as trustee af the MPf macle vafie1:1s pft}'fl'lefll5 fer 
the beaefit of eacli afand if the Feeder f\IRElsposition is as alleged in paragraph 41 (a) above. 
LMIM as trustee of the MPF made Feeder Fund Pavments in the aggregate amount of 
approximately $2,500,000. 

ft.106. In the financial year ended 30 June 2011, LMIM B:S t£HSlee ef the MPf made Yari:sus paymefltS 
ferand if the aeaefit of eaefi ef the Feeser Fe position is as alleged in paragraph 41 (a) above. 
LMIM as trustee of the MPF made Feeder Fund Pavments in the aggregate amount of $10,431,836 
~gelfter ·.·Ath the paymmffi 1eferrea te in fl&ragraph 70 aaEY~, the ''Feeder FtinEl PaymeB:ts")., 

P... The F-eeaer Fane PaymefltS were reeereea by LMIM in the aee01:1ffis of the FMIF as being in partial 

SfttisfaeHen ef the KPG Ceasifleretien at'ld tJ:1e Lifestyle Censiaeratiea. 
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Breach of Equitable and Statutory Duties 

13:-107. Y the Feeder Ftlnd Pa1rmeffis had the etl'eet aserieeel te !hem ift the aeeouflts of tfie FMIF as 
~If the position is as alleged in paragraph 72 above (wffieh is fiOt !itlmi~,41 (a) above, in 

respect of each of the Feeder Fund Payments made from time to time:-

(a) the payment was not made in satisfaction of any amount pre.5ently due and payable by 
LMIM as RE of the FMIF to the Feeder Fund in question; and 

(b) the payment was not otherwise authorised by or in accordance with the Constitution,By 
the-PBS; or-by the Act 

+4: 108. IR respeet of eaeh of the Feeder Ftlae Paymeats, if they had the effeet aserieee to them in the 
aeeoUfit5 of the FMIF If the position is as ~alleged in paragraph :n41 (a) above (whieh is 
aet atlinitted),. LMIM by making the payment-~ 

(a) preferred the interests of the members of the Feeder Fund in question to the interests of 
the members of the FMIF;: and 

(b) further and in the alternative. preferred its own interests as a member of the FMIF to the 
interests of the other members of the FMIF. 

75:-109. In the premises, if the Feeder Fend Payments had the effeet aseribee to them ia the aeeouats of 
the FMIF as pleadedposition is as alleged in paragraph :n41Ca) above (whieh is aot er:lmitteelj, 
the paymeat of the Feeder Flmd Pa}meffis was a ereaeh of. LMIM breached:-

( a) each of the Equitable Duties-and-~ 

.fatlhl_ each of the Statutory Duties;; and 

(c) its further dutv under s.6olFC(l)(d) of the Act to treat the members who hold interests of 
the same class equally and members who hold interests of different clas5e5 fairly. 

Loss 

=tfr.110. If the position is as alleged in paragraph 41Ca) above. LMIM as RE of each of the Feeder Funds 
did not repay any of the Feeder Fund Payments to the FMIF. 

77-1.11.Jf LMIM had properly perfonned_ all of its duties as trustee and RE of the FMIF, and illJ the Feedef 
Fund Pa)'ffi€Ats had the effeet eserieed to theffi ia the aeeeuffi5 ef the RUF position is as 
~alleged in paragraph +Ml (a) above (which is aet aElmitted): ~ 

(a) LMIM would not have caused the amounts of each of the Feeder Fund Payments to be 
paid for the benefit of the Feeder Funds; 
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(b) the FMIF would have had the benefit of the amounts of each of the Feeder Fund 
Payments. 

78. FHrtheF to f:he iFB!Heeliately preeetiiflg paragrap!:t: 

-W UHM ·.wuld he?;e applied the amooots of the Feeder Fuaa Paymeats to redHee the fleets 

ef the FMIF fFem time ta a!H€; flftEl 

W the FMIF W01:1la have a·ieiaed liahiliey for iaterest to its fia!lfleief5 at the Bflplieable fate 

ff0ffl: ante ta lime on 8:fl}" sHeh lll110l:iftt5. 

19::112. In the premises, and if the Feeeler FHad Pft]'ffieHts haa the effect aserieed to the!H ia the aeeoHats 
of Hie FMif position is as ~leged in paragraph =Pu41 (a) above (wbieh is not admitted),. 

the FMIF suffered loss caused by LMIM's breaches of trust and contraventions of the Act as pleaded 
above. 

Particulars 

The loss suffered by the FMIF included:-

( a) The amount of approximately $12,931,836, being the amount of the Feeder Fund 
Payments. 

(b) Interest on that amount, at the rates of interestPre-Judgment Interest Rate from time to 
time set out ia fl!H'llgt'liflh 19 above. or alternativelv at such rate or rates as the Court 
considers aJlpropl'iate. 

The Plaintiff claims the following relief:-

1. A declaration that by: 

(a) causing the-amounts to be paid in anticipation of the RE Management Fee (as defined in 
paragraph !G{d}l3fil. of the Statement of Claim) to ee IJaid at its direction, from the 
flS5et5~ of the LM First Moi:tgage Income Fund ARSN 089 343 288 ("FMIF"), in 
advance of performing or causing to be performed the duties and obligations in respect 
of which the RE Management Fee was to be payable, from the assets of the F.&HF; 

(b) causing further amounts to be paid at its direction, from the assets of the FMIF, in 
anticipation of LMIM becoming liable to LM Administration Pty Ltd ACN 055 691 426 
("LMA'') for Service Fees in relation to the FMIF additional to the RE Management Fee; 
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(c) further and in the alternative, causing the Service Fees and the Resources Fees (as 
defined in paragraphs i:8(bt.26(b). 27(c) and ~2 of the Statement of Claim) to be 
prepaid to LMA, from the assets of the FMIF, in circumstances where there was alreadv a 
debit balance in the LMA Account (as defined in paragraph 42 of the Statement of 
Claim). 

the Defendant ("LMIM") acted in breach of its trust of the LM First Mortgage Income Fund ARSN 

089 343 288 ("FMIF"), and in contravention of section 601FC(l) of the Corporations Act 2001 

("Act"). 

A declaration that, by failing to cause updated independent valuations to be obtained of the real 
property security assets securing a significant number of the loans made on behalf of the FMIF, 
LMIM acted in breach of its trust of the FMIF, and in contravention of section 601FC(l) of the Act 

3. A declaration tha~ by causing the Loan Management Fees (as defined in pa-re.graphs 54 e:rul 
5-tparagraph 65 of the Statement of Claim) to be paid to LMA from the assets of the FMIF in the 
financial yeais ended 30 June 2011, 30 June 2012 and 30 June 2013, LMIM acted in breach of its 
trust of the FMIF, and in contravention of section 60 IFC(l) of the Act 

4. A declaration that, by causing the Feeder Fund Payments (as defined in paragraphs 19-imd 
R4Ha)(ii). IOS and 106 above) to be made, LMIM acted in breach of its trust of the FMIF, and in 
contravention of section 6oIFC(l) of the Act. 

5. A declaration that, by reason of LMIM's breaches of trust and contraventions of the Act referred to 
in paragraphs 1 to 4 hereof, LMIM caused 105.5 to the FMIF, in an amount to be asse5.5ed by this 
Honourable Court. 

6. A declaration that LMIM's right to be indemnified from the assets of the FMIF is limited to the 
balance between what LMIM would otherwise be entitled by way of indemnity, and the extent of 
LMIM's obligation to reconstitute the FMIF for the losses caused to the FMIF by its breaches of 
trust or, further and in the alternative, its contraventions of the Act. 

~Further and in the alternative. against the Defendant: 

(a) equitable compensation; and 

(b) compensation pursuantto section 1317H (1) of the Act~. 

to be paid including bv reference to LMIM's right to be indemnified from the assets of the FMIF. as 
set out in paragrwh 6. but only to the extent of that right. 
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Such further or other orders as may to the Court seem meet including orders for the adjustment 
of the account between LMIM and the F.MIF to properlv account for the liability of LMIM to 
reconstitute the FMIF. 

&L_Interest pursuant to s 58 of the Civil ProceedingsAct2011 (Qld) at such rate and for such period 
as this Honourable Court deems fit. 

~lL_Costs. 

Signed: 

Description: Solicitors for the Plaintiff 

This pleading was settled by Mr Derrington of Queens Counsel with Mr Ananian-Cooper of Counsel. 

The amendments to this pleading were settled by Mr McKenna of Queens Counsel \\-ith Mr Ananian-Cooper 

of Counsel. 

NOTICE AS TO DEFENCE 

Your defence must be attached to your notice of intention to defend. 
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Plaintiff: 

First Defendant: 

Second Defendant: 

Third Defendant: 

Fourth Defendant: 

Fifth Defendant: 

Before: 

Date: 

SUPREME COURT OF QUEENSLAND 

REGISTRY: BRISBANE 
NUMBER: 13534/16 

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN 
077 208 461 AS RESPONSIBLE ENTITY OF THE LM FIRST 
MORTGAGE INCOME FUND ARSN 089 343 288 (RECEIVER 
APPOINTED) 

AND 

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN 
077 208 461 AS RESPONSIBLE ENTITY OF THE LM 
CURRENCY PROTECTED AUSTRALIAN INCOME FUND 
ARSN 110 247 875 (RECEIVER APPOINTED) 

AND 

TRILOGY FUNDS MANAGEMENT LIMITED ACN 080 383 
679 AS RESPONSIBLE ENTITY OF THE LM WHOLESALE 
Fffi.ST MORTGAGE INCOME FUND ARSN 099 857 511 

AND 

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN 
077 208 461 AS RESPONSIBLE ENTITY OF THE LM 
INSTITUTIONAL CURRENCY PROTECTED AUSTRALIAN 
INCOME FUND ARSN 122 052 868 (RECEIVER APPOINTED) 

AND 

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) 
ACN 077 208 461 

AND 

THE TRUST COMPANY LIMITED ACN 004 027 749 AS 
CUSTODIAN OF THE PROPERTY OF THE LM 
WHOLESALE Fffi.ST MORTGAGE INCOME FUND ARSN 
099 857 511 

ORDER 

Justice Jackson 

13 June 2018 

Initiating document: Amended Application filed 18 May 2018 and Commercial List 
Application filed by email dated 24 April 2018 

(it' ·:~ttfilioPWmiff u:i~~.El~~ii!= 
\ .. '· Fonn 59, Version 1 BRISBANE QLD 4000 

\;-._ ?.:;. Unifon;n Civil Procedure Rules 1999 Tel No.: 07 3231 1666 
~~·-;:;~·R~.1!'!661 FaxNo: 0732295850 

JSO/SZC:201619858 
BNEDOCS Order (final) 13-06.2018 (3) 
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THE ORDER OF THE COURT IS THAT: 

l. The proceeding be placed on the Commercial List. 

2. Pursuant to section 500(2) of the Corporations Act 2001 (Cth), the plaintiff has leave nunc 
pro tune to commence and proceed with Supreme Court Proceeding numbered 13534 of 
20 l 6 against the first defendant, the third defendant and the fourth defendant, being LM 
Investment Management Limited (Receivers & Managers Appointed) (In Liquidation) ACN 
077 208 461 (LMIM) in its capacity as responsible entity of the LM Currency Protected 
Australian Income Fund ARSN 110 24 7 87 5 ( CP AlF), as responsible entity of the LM 
Institutional Currency Protected Australian Income Fund ARSN 122 052 868 (ICPAIF) and 
in its own right. 

3. Pursuant to section 59 of the Trusts Act 1973 (Qld), directions that: 

a. the interests ofLMIM in its capacity as responsible entity of the LM First Mortgage 
Income Fund ARSN 089 343 288 (FMIF) as.plaintiffhave been and continue to be 
represented in these proceedings by Mr David Whyte, in his capacity as the court 
appointed receiver of the property of the FMIF and as the person appointed to be 
responsible for ensuring that the FMIF is wound up pursuant to its constitution by the 
order of Dalton J made in proceedings numbered 3383/2013 on 21 August 2013; 

b. the interests ofLMIM in its capacity as responsible entity of the CPAIF as first 
defendant be represented in these proceedings by Mr Said J ahani of Grant Thornton in 
his capacity as receiver and manager ofLMIM in its capacity as responsible entity of 
the CPAIF; 

c. the interests of LMIM in its capacity as responsible entity of the ICP AIF as third 
defendant be represented in these proceedings by Mr Said Jahani of Grant Thornton in 
his capacity as receiver and manager ofLMIM in its capacity as responsible entity of 
the ICPAIF; 

d. the interests of LMIM in its own capacity as fourth defendant be represented in these 
proceedings by the liquidator ofLMIM, Mr John Park. 

4. The Trust Company Limited ACN 004 027 749 as custodian of the property of the LM 
Wholesale First Mortgage Income Fund ARSN 099 857 511 (WFMIB) is joined to the 
proceeding, as the fifth defendant. 

5. The Plaintiff has leave to file and serve the Further Amended Claim, in the form exhibited to 
the affidavit of Jamie O'Regan sworn 28 May 2018, the amendments to take effect from the 
date of this order. 

6. The Amended Application filed 18 May 2018 is otheJWise dismissed. 

7. The parties' costs of the Application filed 3 0 October 2017 and of the Amended Application 
filed 18 May 2018 are each party's costs in the proceeding. 

8. The parties' costs of the plaintiff's Commercial List Application are each party's costs in the 
proceeding. 

Records and documents relating to the CP AIF and the ICPAIF 
··- .......... 

' 1 •• - ~ .:_ ... 

9. '?-.1i:\ohn Park, as the representative of the Fourth Defendant in these proceedings and the 
liqli}~ator ofLMIM, provide to Mr Said Jahani, as the representative of the First and Third 

\
I:"\ '.I 

. .. 
i/ , . 
• 

\~·.. · ••• • BNEJ?~ Qrdcr (final) 13.06.2018 (3) 
,. ..... ,.._ i- .~ ,. • 
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Defendants, and to Mr David Whyte, as the representative of the Plaintiff, the following 
documents and records by Friday, 22 June 2018: 

a. a complete and up to date copy of the registers of members maintained for the CPAIF, 
including all contact and other details for every current member recorded therein; 

b. a complete and up to date copy of the registers of members maintained for the 
ICPAIF, including all contact and other details for every current member recorded 
therein, 

and the Plaintiff will pay Mr Park's reasonable costs of providing the documents and 
records referred to above. 

I 0. The Plaintiff will provide to Mr Said Jahani, as the representative of the First and Third 
Defendants, the following further documents and records by Friday, 29 June 2018: 

a. a statement listing all transactions on the register of members maintained for the 
CPAIF between 11 May 2009 and 31 January 2013, including any redemptions; 

b. copies of all available bank account statements of the CPAIF for the period 11 May 
2009to31 January2013; 

c. copies of the ledger or ledgers of the CP AIF recording the payment of any 
redemptions to the members of the CP AIF for the period 11 May 2009 to 31 January 
2013; 

d. copies of the ledger or ledgers of the CP AIF recording the accounting treatment of 
redemptions from the FMIF to the CP AIF for the period I I May 2009 to 31 January 
2013; 

e. copies of any audited accounts of the CP AIF relating to the period 11 May 2009 to 31 
January 2013 and the last available management accounts for the financial year ended 
30 June 2013; 

f. a statement listing all transactions on the register of members maintained for the 
ICP AIF between 11 May 2009 and 3 I January 2013, including any redemptions; 

g. copies of all available bank account statements of the ICPAIF for the period 11 May 
2009 to 31 January 2013; 

h. copies of the ledger or ledgers of the ICP AIF recording the payment of any 
redemptions to the members of the ICPAIF for the period 11 May 2009 to 31 January 
2013; 

1. copies of the ledger or ledgers of the ICP AIF recording the accounting treatment of 
redemptions from the FMIF to the ICPAIF for the period 11 May 2009 to 31 January 
2013;and 

j. copies of any audited accounts of the ICP AIF relating to the period 11 May 2009 to 31 
January 2013 and the last available management accounts for the financial year ended 
30 June 2013. 

11. The Plaintiff will provide to the Second Defendant the following further documents and 
records by Friday, 29 June 2018: 

a. a statement listing all transactions on the register of members maintained for the 
WFMIF between 11 May 2009 and 31 January 2013, including any redemptions; 

copies of all available bank account statements of the WFMIF for the period 11 May 
2009 to 31January2013; 
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c. copies of the ledger or ledgers of the WFMIF recording the payment of any 
redemptions to the members of the WFMIF for the period 11 May 2009 to 31 January 
2013; 

d. copies of the ledger or ledgers of the WFMJF recording the accounting treatment of 
redemptions from the FMIF to the WFMJF for the period 11 May 2009 to 31 January 
2013; 

e. copies of any audited accounts of the WFMIF relating to the period 11 May 2009 to 
31 January 2013 and the last available management accounts for the financial year 
ended 30 June 2013. 

Notification of the members of the CPAIF and the ICPAIF 

12. The Plaintiff is to give notice to the members of the CPAIF and ICPAIF of this proceeding, 
the ordered mediation, the Further Amended Claim, the Second Further Amended Statement 
of Claim and this order, by the Plaintiff:-

a. causing, on or before Monday, 25 June 2018, each of the documents mentioned above 
and a copy of the notice in the form of Annexure A to this order ("the Notice") to be 
posted in a prominent place on the website www.Imfmif.com; and 

b. sending, on or before 29 June 2018, a copy of the Notice to all members of the CPAIF 
and the ICPAIF by each member's preferred method of receipt or distribution of 
notices as recorded in the CP AIF and the ICP AIF register of members. 

13. Mr John Park, as the representative of the Fourth Defendant in these proceedings and the 
liquidator ofLMIM, give notice to the members of the CPAIF and the ICPAIF of this 
proceeding by causing, on or before 25 June 2018, the Notice and a link to the place on the 
website referred to in paragraph 12(a) above (to be advised by Mr Whyte on or before 
Monday, 25 June 2018) to be posted in a prominent place on the website 
www.Iminvestmentadministration.com/cpaif_icpaif, and the Plaintiff will pay Mr Park's 
reasonable costs of giving notice in accordance with this paragraph. 

14. Notice will be deemed to have been given to the members of the CPAIF and the ICPAIF of 
the documents mentioned in paragraph 12 above, ten days after the posting of those 
documents to the website in accordance with paragraph 12 above. 

15. Notice is to be given to members of the CPAIF and the ICPAIF of further documents filed in 
these proceedings by the Plaintiff causing such documents to be posted to the website 
www.lmfmif.com. 

Mediation 

16. The parties, except for the fourth and fifth defendants, are directed to attend, participate in, 
and act reasonably and genuinely in, a mediation on a date to be agreed by the participating 
parties and the mediator, to be completed by 28 September 2018. 

17. The mediator is to be selected by the parties by Friday, 22 June 2018. 

18. Copies of the following documents are to be provided to the mediator: 

a, The most recent originating process and pleadings filed by the plaintiff; 

· \ 1;1\' The affidavits of David Whyte sworn 31 October 2017 and 21 May 2018; , .. · .. 
\ 

·c. ,, The affidavit of Jamie O'Regan sworn 28 May 2018; 
t 

d, •; The affidavit of Said Jahani sworn 24 November 2017; 
/ 
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e. The position papers prepared by the parties, to be provided as fo1lows: 

i. The Plaintiff, on or before 21 days before the commencement of the mediation; 

11. The first, second and third defendants, on or before 7 days before the 
commencement of the mediation. 

f. Any further document that any party to the mediation desires to provide to the 
mediator. 

19. The period of the mediation is fixed at a maximum of two days and may extend beyond the 
period only with the authorisation of the parties. 

20. The parties are to negotiate a fee with the mediator. 

21. The parties are to pay the following percentages of costs of the mediator: 

a. The Plaintiff - 50% 

b. The First Defendant- 16.6% 

c. The Third Defendant- 16.6% 

d. The Second Defendant-16.6% 

22. The parties must pay their respective percentages of the fee negotiated by the parties with the 
mediator to the mediator in accordance with the mediator's terms. 

23. The mediator is to be informed of the appointment by the plaintiff. 

24. The parties each have liberty to apply. 

AND THE FURTHER ORDER OF THE COURT, NOTING THE CONSENT OF MR 
DAVID CLOUT, LIQUIDATOR OF LM ADMINISTRATION PTY LTD (IN 
LIQUIDATION) AND MR JARROD VILLANI, OF KORDA MENTHA PTY LTD IN ITS 
CAPACITY AS TRUSTEE OF THE LM MANAGED PERFORMA..1'{CE FUND,IS TI-IA T: 

25. For the purposes of the undertaking provided by David Whyte in the Supreme Court 
Proceedings No. 3383 of2013 and the undertaking of any servant or agent ofBDO signed in 
accordance with paragraph 3 of the undertaking of Mr Whyte, the Court hereby approves the 
interrogation, use and disclosure, solely for the purposes of this proceeding, of any Non­
Fund information about or concerning the affairs of the CPAIF, the ICPAIF and the WFM1F 
(save for any privileged Non-Fund information) stored on the server provided to the Plaintiff 
so as to enable the Plaintiff to provide the information and documents to Mr Said Jahani 
pursuant to paragraph 10 of this Order and to the Second Defendant pursuant to paragraph 11 
of this br~t:- -:}.' . _·, __ ;;.~--_, 

,, 
(, ·- -' 

S~e~: . . : ..... . 

... :-. -.. ~· .. 
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Annexure A-Form of Notice 

TO THE MEMBERS OF THE LM CURRENCY PROTECTED AUSTRALIM 
INCOME FUND ARSN 110 24 7 875 (RECEIVER APPOINTED)("CP AIF") AND THE 
MEMEBERS OF THE LM INSTITUTIONAL CURRENCY PROTECTED 
AUSTRALIAN INCOME FUND ARSN 122 052 868 (RECEIVER APPOINTED) 
("ICP AIF") 

TAKE NOTICE that David Whyte, the person appointed pursuant to section 601NF(l) of 
the Corporations Act 2001 (Cth) to take responsibility for ensuring that THE LM FIRST 
MORTGAGE INCOME Fl.JND ARSN 089 343 288 (Receivers and Managers Appointed) 
(Receiver Appointed) ("FMIF") is wound up in accordance with its constitution, has 
applied to the Supreme Court of Queensland including for declarations that: 

(a) would, depending on the amount ultimately available for distribution in the winding 
up of the FMIF, have the effect of reducing or eliminating any distribution to be paid 
to the CPAIF and the ICPAIF, to the extent of the value ofredemptions that were 
allowed in favour of the Class B unitholders between 11 May 2009 and 31 January 
2013 without power and in breach of trust, as adjusted for any overpayment or 
underpayment of capital distributions made in February and June 2013; 

(b) would adjust the number of units held by the CP AIF and the ICP AIF in the FMIF to 
reinstate those units, but also to cancel further units in the FMIF issued to the CP AIF 
and the ICPAIF between 1 July 2011and1November2012 without power and in 
breach of trust. 

Following the hearing of an application in the above proceedings on 29 May 2018, certain 
orders were made including that, pursuant to section 59 of the Trusts Act 1973 (Qld), the 
interests of LMIM in its capacity as responsible entity of the CP AIF as first defendant and 
of LMIM in its capacity as responsible entity of the ICPAIF as third defendant be 
represented in these proceedings by Mr Said Jahani of Grant Thornton in his capacity as 
receiver and manager of the property of the CPAIF and of the ICPAIF. 

In addition, orders were made for the parties to the proceedings to engage in a mediation 
on a date to be agreed to be completed by 28 September 2018. 

Copies of the Further Amended Claim and the Second Further Amended Statement of 
Claim and the Orders dated 13 June 2018 in respect of this proceeding are available on the 
website www.lmfrnif.com and the website www.lminvestmentadministration.com. 

Any member has a right to apply to the Court if they wish to be heard in the proceeding or 
to be represented in the mediation. 

Any member who wishes to know more about the proceedings and the proposed mediation 
in the proceedings, including if the member wishes to request any material relating to the 
mediation, should contact the solicitors for the receiver of the CP AIF and the ICP AIF, 
Messrs. David O'Farrell ofHWL Ebsworth, on +61 7 3169 4844. 
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Plaintiff: 

SUPREME COURT OF QUEENSLAND 

REGISTRY: BRISBANE 
NUMBER: 13534/16 

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN 077 
208 461 AS RESPONSIBLE ENTITY OF THE LM FIRST 
MORTGAGE INCOME FUND ARSN 089 343 288 (RECEIVER 
APPOINTED) 

AND 

First Defendant: LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN 077 
208 461 AS RESPONSIBLE ENTITY OF THE LM CURRENCY 
PROTECTED AUSTRALIAN INCOME FUND ARSN 110 247 
875 (RECEIVER APPOINTED) 

AND 

Second 
Defendant: 

TRILOGY FUNDS MANAGEMENT LIMITED ACN 080 383 679 
AS RESPONSIBLE ENTITY OF THE LM WHOLESALE FIRST 
MORTGAGE INCOME FUND ARSN 099 857 511 

AND 

Third Defendant: LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN 077 
208 461 AS RESPONSIBLE ENTITY OF THE LM 
INSTITUTIONAL CURRENCY PROTECTED AUSTRALIAN 
INCOME FUND ARSN 122 052 868 (RECEIVER APPOINTED) 

AND 

Fourth Defendant: LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN 077 
208 461 

AND 

Fifth Defendant: THE TRUST COMPANY LIMITED ACN 004 027 749 AS 
CUSTODIAN OF THE PROPERTY OF THE LM WHOLESALE 
FIRST MORTGAGE INCOME FUND ARSN 099 857 511 
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This claim in this proceeding is made in reliance on the following facts: 

Parties 

1. LM Investment Management Limited (In Liquidation) (Receivers and Managers 
Appointed) ACN 077 208 461 ("LMIM"): 

(a) is and was at all material times a company duly incorporated according to law; 

(b) is and was at all material times the responsi.ble entity ("RE") of the LM First 
Mortgage Income Fund ARSN 089 343 288 (fonnerly the LM Mortgage Income 
Fund) ("FMIF"), a registered managed investment scheme under the 
Corporations Act 2001 ("the Act"); 

(c) was placed into voluntary administration on 19 March 2013; and 

(d) was placed into liquidation on 1 August 2013, and John Richard Park and Ginette 
Dawn Muller of FTI Consulting were appointed as its joint and several 
liquidators. 

2. Pursuant to Orders of Dalton J dated 21 August 2013 ("the Orders"), LMIM was 
directed to wind up the FMIF, subject to, inter alia, the appointment of Mr David 
Whyte referred to in paragraph 3 below. 

3. Pursuant to the Orders, Mr David Whyte: 

(a) was appointed pursuant to section 601NF(l) of the Act to take responsibility for 
ensuring that the FMIF is wound up in accordance with its Constitution; 

(b) was appointed pursuant to s 601NF(2) of the Act as receiver of the property of the 
FMIF; 

( c) has, in relation to the property of the FMIF, the powers set out in s 420 of the Act; 

( d) is authorised to bring, defend or maintain any proceedings on behalf of the FMIF 
in the name ofLMIM as is necessary for the winding up of the FMIF in 
accordance with clause 16 of its Constitution; and 

( e) is entitled to bring and brings these proceedings in the name of LMIM as RE of 
theFMIF. 

The Defendants 

4. LMIM: 

(a) is and was at all material times the RE of the LM Currency Protected Australian 
Income Fund ARSN 110 247 875 ("CPAIF"); 

(b) was at all material times until 16 November 2012 the RE of the LM Wholesale 
First Mortgage Income Fund ARSN 099 857 511 ("WFMIF"); and 

Page 2 of33 
BNEDOCS 23235893 _I.DOC 

64 



(c) is and was at all material times the RE of the LM Institutional Currency Protected 
Australian Income Fund ARSN 122 052 868 ("ICPAIF"), 

(together, known as the "Feeder Funds"). 

5. At all material times each of the funds constituting the Feeder Funds was a unit trust 

and a registered managed investment scheme under the Act. 

6. On 16 November 2012, the RE of the WFMIF changed from LMIM to Trilogy Funds 
Management Limited (Trilogy), and thereby and pursuant to s.601FS of the Act the 

rights, obligations and liabilities of LMIM in relation to the WFMIF become rights, 
obligations and liabilities of Trilogy, except for: 

(a) any right ofLMIM to be paid fees for the performance of its functions before it 

ceased to be the RE of the WFMIF; and 

(b) any right of LMIM to be indemnified for expenses it incurred before it ceased to 

be the RE of the WFMIF; and 

(c) any right, obligation or liability that LMIM had as a member of the WFMIF; and 

( d) any liability for which LMIM could not have been indemnified out of the 

property of the WFMIF if it had remained the RE of the \\TfMIF. 

7. At all material times from 16 November 2012, the RE of the WFMIF was Trilogy. 

8. On 18 October 2013, LMIM detennined to \Vind up the CPAIF under s.601NC of the 

Act. 

9. On 18 October 2013, LMIM determined to wind up the ICPAIF under s.601NC of the 

Act. 

10. On 16 November 2015, Gayle Dickerson and Said Jahani of Grant Thornton were 

appointed by Custom House Currency Exchange (Australia) Pty Ltd ("Custom 
House") as joint and several receivers and managers of LMIM in its capacity as RE of 
the CPAIF and the ICP AIF pursuant to security interests registered on the Personal 
Property Securities Register in favour of Custom House. 

Custody Arrangements - the Feeder Funds 

11. Pursuant to section 601FC(2) of the Act: 

(a) the responsible entity for the CP AIF has held at all material times and continues 

to hold the scheme prope1iy of the CPAIF on trust for the unitholders in the 
CPAIF; 

(b) the responsible entity for the WFMIF has held at all material times and continues 

to hold the scheme property of the WFMIF on tiust for the unitholders in the 
WFMIF; 
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(c) the responsible entity for the ICPAIF has held at all mate1ial times and continues 

to hold the scheme property of the ICPAIF on trust for the unitholders in the 

ICPAIF. 

12. At all material times, and pursuant to section 601 FB(I) of the Act, each of the CP AIF, 

the WFMIF and the ICPAIF were governed by constitutions, each of which includes 

tenns to the following effect: 

(a) (ESTABLISHMENT OF TRUST - Appointment of Custodian) The RE may, but 

is not obliged to, appoint a Custodian as agent to hold the Scheme Property on 

behalf of the RE, in accordance with the tenns and conditions of a Custody 

Agreement. 

(b) (TITLE TO SCHEME PROPETY -Custodian to hold as agent ofRE) If a 

Custodian has been appointed, the Scheme Property will be held in the name of 

the Custodian as agent for the RE on the tenns and conditions as detailed in the 

Custodv Agreement. 

If not. the Scheme Property will be held in the name of the RE. 

Particulars 

(i) The tenn pleaded in (a) is clause 2.3 of the Replacement Constitutions of 

the CPA IF, the WFMJF and the ICP AIF each dated 10 April 2008. 

(ii) The tern1 pleaded in (b) is clause 21. l of the Replacement Constitution of 

the WFMIF, and clause 20.1 of the Replacement Constitutions of the 

CPAIF and the ICPAlF. 

13. There was a custodian appointed to hold the scheme prope11y of the CPAIF, namely 

The Trust Company (PTAL) Limited ACN 008 412 913 (fonnerly Pennanent Tmstee 

Australia Limited) (PTAL), in the following periods: 

(a). from about 1 September 2004 until about 9 April 2008; 

(b) from about 30 November 2011 until about 19 February 2016. 

Particulars 

(i) PTAL was appointed custodian of the CPAIF under a Custody Agreement 

between PTAL and LMIM dated 4 February 1999, as amended from time to 

time ("Custody Agreement"). 

(ii) PTAL was initially appointed as custodian of the CPAIF by an Amending 

Deed dated 1 September 2004. 

(iii) LMIM tenninated PTAL's custody of the property of the CPAIF on about 9 

April 2008, but re-appointed PTAL into that role by Amending Deed dated 

30 November 2011. 
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(iv) Mr John Park, in his capacity as a liquidator of LMIM, caused LMIM to 
tenninate PTAL's custody of the prope1ty of the CPAIF by letter dated 19 
February 2016, with effect from 31 March 2016. 

14. There was a custodian appointed to hold the scheme property of the WFMIF in the 
following periods: 

(a) from about 18 March 2002 until about 9 Ap1il 2008, namely PTAL: 

(b) from about 30 November 2011 until about 16 November 2012, namely PTAL; 

(c) from about 16 November until the date of this pleading, namely The Trust 
Company Limited ACN 004 027 749 ("TCL"). 

Particulars 

(i) PTAL was initially appointed custodian of the WFMIF under the Custody 
Agreement, by an Amending Deed dated 18 March 2002. 

(ii) LMIM terminated PTAL's custody of the property of the WFMIF on about. 
9 April 2008, but re-appointed PT AL into that role by Amending Deed 
dated 30 November 2011. 

(iii) In anticipation of replacing LMIM as the responsible entity for the WFMIF, 
and by an Amending Deed dated I November 2012, Trilogy appointed TCL 
as custodian of the property of the WFMIF under the existing Custody 
Deed between TCL and Trilogy dated 1 February 2005 ("Trilogy Custodv 
Deed"). 

15. There was a custodian appointed to hold the scheme prope1ty of the ICPAIF, namely 
PT AL, in the following periods: 

(a) from about 1 September 2004 until about 9 April 2008; 

(b) from about 30 November 2011 until about 19 February 2016. 

Particulars 

(i) PTAL was initially·appointed custodian of the ICP AIF under the Custodv 
Agreement, by an Amending Deed dated 27 September 2006. 

(ii) LMIM tenninated PTAL's custody of the property of the ICPAIF on about 

9 April 2008, but re-appointed PT AL by Amending Deed dated 30 
November 2011. 

(iii) Mr John Park. in his capacity as a liquidator of LMIM, caused LMIM to 
tenninate PT AL's custody of the prope1ty of the ICPAIF by letter dated 19 
Februaiy 2016, with effect from 31March2016. 
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16. The Custody Agreement between LMIM and PT AL included at all mate1ial times 

material ten11s to the following effect:-

(a) (Clauses 2.1 and 2.2) LMIM appoints PT AL to provide custodian services on the 

tenns of this agreement. PTAL accepts its appointment and agrees to provide 

custodian services to LMIM on the temis of this agreement. 

(b) (Clause 3.1) Subject to the provisions of this agreement, PTAL agrees to 

custodially hold the Portfolio and Title Documents as agent for LMIM in relation 

to each Scheme, including the FMIF. 

Cc) (Clause 1.1) 'Custodially Held' means, in relation to an asset of a Scheme held by 

or on behalf of PT AL under this agreement means that PT AL or the person 

holding the asset on PTAL's behalf has one or more of the following:-

(i) legal title to the asset; 

(ii) physical possession of the asset; 

(iii) direct control of the asset; 

(iv) is designated as m01tgagee of the asset; or 

(v) physical possession or direct control of the essential elements of title of the 

asset, 

where in all the circumstances this results in PT AL or the person holding the asset 

on PTAL's behalf having effective control of the asset for the purpose of its 

safekeeping (whether or not PTAL or the person holding the asset on PTAL's 

behalf. as the case may be. also perfon11s other services in relation to the asset). 

(d) (Clause 1.1) 'Po1tfolio' means prope1ty of a Scheme Custodially Held from time 

to time by PT AL or a Sub-custodian pursuant to this agreement. 

(e) (Clause 1.1) 'Scheme' means those schemes listed in schedule 2 and any other. 

scheme included by mutual agreement in writing between PTAL and LMIM, 

which relevantly included from time to time the schemes as particularised to 

paragraphs 13JQ_l5 above. 

(f) (Clause 4.1) LMIM is responsible for taking all decisions in relation to the 

Portfolio and properly communicating to PTAL Instructions in relation to the 

assets of the Po1tfolio. Subject to this agreement, PTAL must act on LMIM's 

Instructions in relation to any assets of the Pmtfolio. lf PTAL does not have 

Instructions, PTAL is not required, subject to this agreement, to make any 

payment or take any other action in relation to any matter concerning any asset in 

a Pmtfolio. 

(g) (Clause 4.3) PTAL is not responsible for reviewing or advising LMIM on the 

Portfolio or any part of it nor for any action or omission pursuant to a decision 

taken or mistakenly not taken by LMIM. 
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(h) (Clause 4.8) PTAL is not obliged to see whether, in exercising any of its powers 

or performing any of its duties under this agreement in accordance with 

Instructions from an Authorised Person, the Auth01ised Person is acting in proper 
exercise or perfonnance of his powers or duties. 

17. The T!ilogy Custody Deed between Trilogy and TCL included at all material times 
material terms to the following effect:-

( a) (Clause 2.1) T1ilogy appoints TCL and TCL accepts the appointment as the 

custodian of the Assets of each of the Trusts on the tenns and conditions of this 
Deed. 

(b) (Clause 1.1) 'Assets' means the assets of each of the Trusts which TCL holds 
from time to time for Trilogy including those which may be transferred or 

delivered to TCL in accordance with the tenns of this Deed; 

(c) (Clause 1.1) 'Trusts' means one or more of the trusts listed in Schedule 1 and 
such other funds as may be agreed in writing between T1ilogy and TCL, which 

relevantly includes the WFMIF as particularised to paragraph 14 above. 

(d) (Clause 4.1) TC L's duties and responsibilities in respect of the Assets of each 
Trust include, in accordance with Proper Instructions: 

(i) (sub-paragraph (a)) to enter into Contracts or effect transactions in relation 
to the Assets of the Trust on Trilogy's behalf; 

(ii) (sub-paragraph (b)) to hold Assets of the Trust on Tiilogy's behalf; 

(e) (Clause 4.4) TCL must hold the Assets of a Trust as follows: 

(i) (sub-paragraph (c)) In the case of Securities, in an Account or in its own 

name. If TCL is to hold Securities in its own name it must, to the extent 
pennitted by the issuer of the Securitv and relevant Government Agencies, 

ensure that all registers and Certificates of Title record that the Securities 
are held by TCL on Trilogy's behalf In the case of Securities recorded in 

an Account, ownership must be clearly recorded in TCL's books as 
belonging to the relevant Account and not for TCL's own interest. 

(f) (Clause 1.1) 'Securities' includes units or other interests in managed investment 
schemes; 

(g) (Clause 7) 

(i) (sub-paragraph (a)) TCL must not effect any transactions or grant any 

securities involving the Assets of a Trust unless it has received Proper 

Instructions and must onlv give effect to those transactions in accordance 
with those Proper Instructions. 

(ii) (sub-paragraph (d)) Trilogy will onlv provide Proper Instructions for proper 

purposes and TCL is not under any obligation to verify the purposes or the 
propriety of any purpose for which any transaction is being effected. 
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Governance of the FMIF 

-l+.DL_At all material times, pursuant to section 601FC(2) of the Act, LMIM held the 

property of the FMIF on trust for its members. 

Particulars. 

(a) LMIM held assets as trustee for the members of the FMIF; 

(b) LMIM, by its agent, held assets as trustee for the members of the FMIF; 

( c) LMIM held rights and interests in the property of the FMIF as trustee for the 

members of the FMIF. 

-1-:&.-]_9. The tenns of the trust on which LMIM held the assets of the FMIF were those 

contained in, inter alia: 

(a) the Product Disclosure S~atement for the FMIF as it v1as from tirne to time; 

t-1:-Billlthe Constitution of the FMIF; 

{-c-)(]::))the Act, to the extent to which it applied the obligations of an RE of a managed 

investment fund, including the obligations set out in paragraphs 23 and 41 below. 

-l-+-20. At all material times, and pursuant to section 601FB(l) of the Act, the FMIF was 

governed by a Constitution (hereinafter, the "Constitution"), which relevantly 

provided to the following effect: 

(a) byclausel.1: 

(i) 'Member' in relation to a Unit means the person registered as the holder of 

that Unit (including joint holders); 

(ii) 'Register' means the register of Members maintained by the RE under 

clause 22; 

0-)( iii) the "Responsible Entity'', or "RE" means the company named in 

ASIC's records as the responsible entity of the Scheme and referred to in 

this document as the RE who is also the Trustee of the Scheme; 

f-i-i-+[i_vl _____ the "Scheme" means the FMIF; 

(-i-i+:i.,_( \-'-'.)'--_"Scheme Property" means assets of the Scheme; 

(vi) 'Unit' means an undivided interest in Scheme Property created and issued 

under this Constitution; 

(b) by clauses 2.1 and 2.2, the RE is trustee of the Scheme and holds the property of 

the Scheme on trust for mMembers of the Scheme; 

(c) by clause 2.3, the RE has appointed PTAL The Trust Company (PTAL) Limited 

ACN 008 412 913 (formerly Pen11anent Trustee Australia Limited) ("PTAL") as 

agent to hold the Scheme Property on behalf of the RE; 
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(d) by clause 3.1, the beneficial interest in the Scheme Property is divided into Units 

and, unless the terms of issue of a Unit or a Class otherwise provide, all Units will 

carry all rights, and be subject to all the obligations of Mmembers under the 

Constitution; 

(e) by clause 3.2, different Classes (and sub Classes) with such rights and obligations 

as determined by the RE from time to time may be created and issued by the RE 

at its complete discretion and, if the RE determines in relation to particular Units, 

the tenns of issue of those Units may eliminate, reduce or enhance any of the 

rights or obligations which would otherwise be carried by such Units. 

(f) by clause 9.1: 

(i) Subject to the Constitution, a Unit may be transferred by instrument in 

writing, in any form authorised by the Law or in any other fonn that the RE 

approves; 

(ii) A transferor of Units remains the holder of the Units transfeITed until the 

transfer is recorded on the Register. 

(g) by clause 22.1, the RE must establish and keep a register of Members, and if 

applicable. the other registers required by the Law. 

21. Pursuant to the Orders of Jackson J dated 17 December 2015: 

(a) The liquidators ofLMIM were directed not to cany out the functions of LMlM 

pursuant to clauses 9, 10 and 22 of the Constitution; 

(b) LMIM was ·relieved of the obligations imposed bv clauses 9, 10 and 22 of 

Constitution: 

(c) Mr Whyte was authorised and empowered to exercise the powers of, and was 

made responsible for the functions of, the Responsible Entity as set out in Clauses 

9, 10 and 22 of the Constitution. 

+422_,_PTAL was at all material times the custodian of the assets of the FMIF, pursuant to 

the terms of the Custody Agreement. a Custody i\greement behveen PTAL and LMIM 

dated 4 Februm·y 1999 (as amended from time to time) ("Cu.stedy Agreement"). 

-h~23. At all material times, LMIM was obliged as RE and as trustee of the FMIF: 

(a) to act in the best interests of the members and, if there is a conflict between the 

members' interests and its own interests, give priority to the members' interests; 

(b) to treat the members who hold interests of the same class equally and members 

who hold interests of different classes fairly; 
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( c) to ensure that all payments out of the property of the FMIF are made in 
accordance with its Constitution and the Act. 

Particulars 

(i) LMIM was so obliged pursuant to section 601FC(l)(c), (d) and (k) of the 
Act, and pursuant to the general law of trusts. 

Obligations of the RE of the FMIF upon the winding up of the FMIF 

#-c:-~4. ___ By section 601NE of the Act, and in the premises of paragraph 2 above, LMIM as RE 
of the FMIF is obliged to ensure that the FMIF is wound up in accordance with the 
Constitution and the Orders. 

++J.i_,_ __ At all material times, the Constitution relevantly provided by clause 16. 7 to the effect 
that, "[s]ubject to the provisions of this clause 16 upon winding up of the Scheme the 
RE must: 

(a) realise the assets of the Scheme Property; 

(b) pay all liabilities of the RE in its capacity as Trustee of the Scheme including, but 
not limited to, liabilities owed to any Member who is a creditor of the Scheme 
except where such liability is a Unit Holder Liability; 

(c) subject to any special right or restrictions attached to any Unit, distribute the net 
proceeds ofrealisation among the Members in the same proportion specified in 
Clause 12.4; ... " 

Particulars. 

(i) At all material times, the above terms were contained in the Replacement 
Constitution of the FMIF dated 10 April 2008. 

4-g_,26_ Further, the Constitution also included the following terms expressly by reference, or 
by necessary implication: 

(a) that the administration of the FMIF, including its winding up, is to be carried out 
pursuant to the principles of the law of trusts, except where those principles are 
inconsistent with the provisions of the Act concerning the obligations of an RE of 
a managed investment fund or the express terms of the Constitution; 

(b) that LMIM or its agent or assignee, by reference to those principles, is to be 
treated as a matter of accounting as having received by anticipation that part of 
the assets of the FMIF to which it or its agent or assignee will in due course 
become beneficially entitled, directly or through another party, as a Class B 
unitholder by anticipation, to the extent of its-LMIM's unsatisfied obligation as 
RE and trustee of the FMIF to make good to the FMIF any breaches of trust or 
duty for which it is responsible; 
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( c) that, by reference to those principles, and in relation to any person Unitholder 
who is liable to the FMIF: 

(i) that Unitholder person or their agent or assignee cannot share in the FMIF_, 

directly or through another party, without first contributing to the FMlF by 

satisfying any its-liability to make a contribution in aid of the FMIF; and 

(ii) that Unitholder's person's obligation to contribute to the FMIF is treated as 

being in satisfaction of their or their agent or assignee's #s-right to share_, 

directly or through another party, in the income or assets of the FMIF to the 
extent of their the Unitholder's obligation or, in other words, that 

Unitholder's their or their agent or assignee's right to share in the income or 
assets of the FMIF is appropriated in payment of #s-their liability to 

contribute to the FMIF; 

(d) that, by reference to those principles, where LMIM as RE of the FMIF has made 
an overpayment or wrong payment to any Unitholder, LMIM is entitled to recoup 

any such overpayment or wrong payment from any capital or income remaining 

in, or coming into LMIM's hands, to which the overpaid or wrongly paid 
Unitholder or their agent or assignee would otherwise be entitled. 

Particulars 

(i) The pleaded terms are incorporated into the Constitution expressly by the 
recognition in clause 2 of the Constitution that LMIM was the trustee of the 

FMIF for the members of the FMIF. 

(ii) In the alternative, the pleaded tenns are to be implied in fact as being clear, 

obvious (in light of the law of trusts), reasonable and equitable, necessary to 
give business efficacy to the Constitution, and not inconsistent with any 

express term of the Constitution. 

-1-9-,.~l, ___ Further and in the alternative the principles obligations and restrictions on LMlM 

refen-ed to in sub-paragraphs (a) to (d) of paragraph 26 are were-imposed on LMIM and 
its agents and assignees in Equity. 

*1-;~· ___ As at 16 November 2012 when Trilogy became the RE of the WFMIF, the rights of 

Trilogy as RE of the WFMIF and of its agents and assignees and in that capacity as a 
Class B unitholder in the FMIF were thereafter qualified and limited by reference to the 

principles referred to in paragraphs 26 and 27 above, insofar as they-those principles 

had applied to LMIM and its agents and assignees immediately before #-LMIM ceased 
to be the RE of the WFMIF. 

Unit holdings 

±·L29. At all material times, there were three different classes of issued Units in the FMIF, as 

follows: 

(a) Class A units, which were held by ordinary unitholders of the FMIF; 
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(b) Class B units, all of which were held for the Feeder Funds by LMIM, apart from 
those transferred to Trilogy on 16 November 2012 as RE for the 1.VFMIF as 
pleaded in paragraph 6-abe¥e, and all of which were Australian dollar 
investments; 

( c) Class C units, which were held by unitholders of the FMIF who had invested in 
foreign currencies. 

±blQ: ___ At all material times, Class A and Class B units in the FMIF had the same paid up 

value, and the same rights and obligations. 

23. LMJM held Class B units in the FMIF on behalf of one of the CPAJF, the ICPAIF or, 

before it v1as replaced by Trilogy as RE of the WFMIF, the \VFMIF. 

24. On and after 16 November 2012, Trilogy held all of its Class B units in the FMIF on 

behalf of the WFMIF. 

CP AIF Units 

31. At all material times the Class B units in the FMIF held for the CP AIF ("CP AIF 
Units") were scheme prope1iy of the CPAIF, held by LMIM as the responsible entity 

for the CPAIF. 

Particulars 

(a) On about 20 October 2004, PTAL applied for the issue to it of units in the FMIF 

as custodian for the CPAIF, i.e. as agent for LMIM as responsible entity for the 
CPAIF, not as a trnstee of any tmst as between PTAL and LMIM as responsible 

entity for the CPAIF. 

(b) From about April 2008 until about November 2011, the CPAIF Units were held 

in the register of members of the FMIF maintained by LMIM under Chapter 2C 
of the Act ("FMIF Unit Register") in the name "LMIM atf, [as trnstee for] LM 
Currencv Protected Aust Income Fund". 

( c) From then until 28 May 2018 the CP AIF Units were held in the FMIF Unit 
Register: 

(i) initially in the name "The Trust Company (PTAL) Limited ATF [As 

Trustee For] LM Currency Protected Aust Income Fund", the use of the 

acronym "ATF" instead of "ACF" (meaning As Custodian For) being a 
mistake in the FMIF Unit Register; 

(ii) subsequently in the name "The Trust Company (PTAL) Limited ACF [As 

Custodian For] LM Cun-ency Protected Australian Income Fund". 

(d) On about 25 May 2018, Mr Whyte was first notified by PTAL that it had been 

removed as custodian of the property of the CP AIF with effect from 31 March 
2016, and on 28 May 2018 LMIM and PTAL requested that the FMIF Unit 
Register be changed. 
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(e) From 28 May 2018, the CPAIF Units have been held in the FMJF Unit Register 

in the name "LM Investment Management Limited (In Liquidation) as RE for LM 

CmTency Protected Australian Income Fund". 

32. In the alternative, the CPAIF Units: 

(a) were held by LMIM as responsible entity for the CPAIF at all material times until 

about November 2011; 

(b) were then assigned to PTAL to hold on trust for LMIM as responsible entity for 

the CP AIF on the terms of the Custody Agreement, at all subsequent material 

times until 28 May 2018; 

( c) are now held by LMIM as responsible entity for the CP AIF. 

33. In the premises and fmiher to paragraphs 31 and 32 above (including in the alternative): 

(a) at all material times LMIM as the responsible entitv for the CPAIF was a 

beneficiary of the FMIF; 

(b) at all material times LMIM as the responsible entity for the CP AIF held a 

beneficial interest in the property of the FMIF; · 

(c) LMIM's rights in relation to the CPAIF Units are qualified by each of the 

principles refeITed to in paragraphs 26 and 27 above. 

WFMIF Units 

34. At all material times the Class B units in the FMIF held for the WFMlF ("WFMIF 
Units") were scheme property of the WFMIF, held by the responsible entitv for the 

WFMIF from time to time. 

Particulars 

(a) From about April 2008 until about November 2011, the WFMIF Units were held 

in FMIF Unit Register in the name "LMIM atf [as trustee for] LM Wholesale 
Mortgage Income Fund". · 

(b) from then until 7 March 2013, the WFMIF Units were held in the FMIF Unit 

Register: 

(i) initially in the name "The Trust Company (PTAL) Limited ATF [As 

Trustee For] LM Wholesale Mo1igage Income Fund", the use of the 

acronym "A TF" instead of "ACF" (meaning As Custodian For) being a 

mistake in the FMIF Unit Register; 

(ii) subsequently in the name "The Trust Company Limited A TF [As Trustee 

For] LM Wholesale Mortgage Income Fund", the use of the acronym 

"ATF" again being a mistake in the FMIF Unit Register: 
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(c) from 7 March 2013 to the date of this pleading, the WFMIF Units have been held 
in the name "The Trust Company Limited As Custodian For LM Wholesale First 
Mortgage Income Fund". 

(d) The FMIF Unit Register presently records the WFMIF Units as being held by the 
business with ABN 59 080 383 679, being that ABN issued to the entity 
described as "TRILOGY FUNDS MANAGEMENT LIMITED". 

35. In the alternative, the WFMIF Units: 

Ca) were held by LMIM as responsible entity for the WFMIF at all material times 
until about November 2011; 

Cb) were then assigned to PT AL to hold on trust for the responsible entity for the 
WFMIF from time to time on the tenns of the Custody Agreement. at all material 
times until at least 16 November 2012; 

(c) were then held by TCL on trust for Trilogy as responsible entity for the WFMIF 
on the tem1s of the Trilogy Custody Deed, at all material times from a date on or 
after 16 November 2012 and on or before 7 March 2013; 

(d) are now held by TCL on trust for Trilogy as responsible entity for the WFMIF on 
the terms of the Trilogy Custody Deed. 

36. In the premises and fmther to paragraphs 34 and 35 above (including in the alternative): 

(a) at all material times the responsible entity for the WFMIF from time to time was 

a beneficiarv of the FMIF; 

(b) at all mate1ial times the responsible entity for the WFMIF from time to time held 
a beneficial interest in the property of the FMIF; 

(c) Trilogy and TCL's rights in relation to the WFMIF Units are qualified bv each of 
the principles referred to in paragraphs 26 to 28 above. 

The ICP AIF Units 

37. At all material times the Class B units in the FMIF held for the ICPAIF ("ICPAIF 
Units") were scheme prope1ty bf the ICPAIF, held by LMIM as the responsible entity 
for the ICPAIF. 

Particulars 

(a) On about 28 November 2006, PTAL applied for the issue to it of units in the 
FMIF as custodian for the ICPAIF. i.e. as agent for LMIM as responsible entity 
for the ICPAIF. not as a trustee of any trust as between PTAL and LMIM as 
responsible entity for the ICPAIF. 

(b) From about April 2008 w1til about November 201 L the ICP AIF Units were held 
in the FMIF Unit Register in the name "LMIM acf [as custodian for] LM 
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Institutional CPAIF" , the use of the acronym 'acf instead of 'atf (meaning as 
trustee for) being a mistake in the FMIF Unit Register for that pe1iod. 

(c) From then until 28 May 2018. the CPAIF Units were held in the FMIF Unit 
Register in the name "The Trust Company (PTAL) Limited acf [as custodian for] 
LM Institutional CPAIF". 

(d) On about 25 May 2018, Mr Whyte was first notified by PTAL that it had been 
removed as custodian of the property of the ICP AIF with effect from 31 March 
2016, and on 28 May 2018 LMlM and PT AL requested that the FMIF Unit 
Register be changed. 

(e) From 28 Mav 2018, the ICPAIF Units have been held in the FMIF Unit Register 
in the name "LM Investment Management Limited (In Liquidation) as RE for LM 

Institutional Cun-ency Protected Australian Income Fund". 

(f) · The FMIF Unit Register has at all material times and continues to record the 
ICPAIF Units as being held by the business with ABN 92 510 262 319, being that 
ABN issued to the entity described as "The trustee for LM INSTITUTIONAL 
CURRENCY PROTECTED AUSTRALIAN INCOME FUND". 

38. In the alternative, the ICPAIF Units: 

(a) were held by LMIM as responsible entity for the ICPAIF, at all material times 
until about November 2011; 

(b) were then assigned to PT AL to hold on hust for LMJM as responsible entity for 
the lCP AIF on the tcm1s of the Custody Agreement, at all subsequent material 
times until 28 May 2018; 

(c) are now held bv LMIM as responsible entity for the ICPAIF. 

39. In the premises and further to paragraphs 37 and 38 above (including in the alternative): 

(a) at all material times LMIM as the responsible entity for the ICPAIF was a 
beneficiary of the FMIF; 

(b) at all material times LMIM as the responsible entity for the ICPAIF held a 
beneficial interest in the property of the FMIF; 

(c) LMIM's rights in relation to t11e ICPAIF Units are qualified bv each of the 
principles referred to in paragraphs 26 and 27 above. 

Redemptions 

&.40. Pursuant to s.601KA of the Act, the Constitution of the FMIF was entitled to make 
provision for members to withdraw from the FMIF: 

(a) while the FMIF is liquid, as defined in s.601GA(4) of the Act; or 

(b) while the FMIF is not liquid, but only in accordance with the provisions of Part 
5C.6 of the Act. 
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-2-&.:l:L_Pursuant to s.601KA(3) of the Act, the RE was not permitted to allow a member to 

withdraw from the FMIF: 

(a) ifthe FMIF is liquid - otherwise than in accordance with the Constitution; or 

(b) if the FMIF is not liquid - otherwise than in accordance with the Constitution and 

ss.601KB to 601KE of the Act. 

~:f-:-42. Pursuant to s.601KA(4) of the Act, the FMIF was liquid ifliquid assets account for at 
least 80% of the value of the property of the FMIF. 

Particulars. 

(a) Pursuant to s.601KA(5) of the Act, the following were liquid assets unless it is 
proved that LMIM as RE of the FMIF cannot reasonably expect to realise them 
within the period specified in the Constitution for satisfying withdrawal requests 

while the FMIF is liquid: 

(i) money in an account or on deposit with a bank; 

(ii) bank accepted bills; 

(iii) marketable securities (as defined in section 9); 

(iv) property of a prescribed kind. 

(b) Pursuant to s.601KA(6) of the Act, any other property was a liquid asset if LMIM 
as RE of the FMIF reasonably expected that the property can be realised for its 

market value within the period specified in the Constitution for satisfying 

withdrawal requests while the FMIF is liquid. 

:rn. ::L},_ The Constitution made no provision for members to withdraw from the FMIF while 
the FMIF was not liquid in accordance with the provisions of Part 5C.6 of the Act. 

2'-H4. The Constitution made provision for members to withdraw from the FMIF while the 
FMIF was liquid in tenns to the following effect: 

(a) by clause 7.1, while the Scheme was liquid as defined in s.601KA(4) of the Act, 
any Member may request that some or all of their Units be redeemed by giving 

the RE a Withdrawal Notice by the start of or within the relevant Withdrawal 
Notice Period (as required by the relevant definition of Withdrawal Notice); 

(b) by clause 7.2(a), the RE must, subject to clause 7.2(b), redeem Units the subject 
of a request made by any Member under clause 7.1 out of the Scheme Property 

for the Withdrawal Price (being the Net Fund Value divided by the total number 

of Units issued) within 365 days or 180 days (as provided therein), or within a 

shorter period in its absolute discretion (the "Withdrawal Offer"); 
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(c) by clause 7.2(b), the RE may suspend the Withdrawal Offer as detailed in clause 
7.2(a) for such periods as it determines where: 

(i) the Scheme's cash reserves fall and remain below five per cent for ten 
consecutive days; or 

(ii) if in any period of 90 days, the RE receives valid net Withdrawal Notices 
equal to 10 per cent or more of the Scheme's issued Units and, dwing the 
period of 10 consecutive days falling within the 90 day period, the 
Scheme's cash reserves are less than ten per cent of the total assets; or 

(iii) it is not satisfied that sufficient cash reserves are available to pay the 
Withdrawal Price on the appropriate date and to pay all actual and 
contingent liabilities of the Scheme; or 

(iv) any other event or circumstance arises which the RE considers in its 
absolute discretion may be detrimental to the interests of the Members of 
the Scheme; 

( d) by clause 7 .3(b ), a Unit is cancelled when the Member holding the Unit is paid 
the Withdrawal Price by the RE. 

~~.,.45. At all material times from 14 April 2009, LMIM as RE of the FMIF was the recipient 
ofrelieffrom ASIC under s.601QA(l) of the Act ("ASIC Relief') by which it was: 

(a) exempted from s.601FC(l)(d) of the Act in relation to allowing a member of the 
FMIF to withdraw in accordance with s.601KEA of the Act as inserted by the 
ASIC Relief; 

(b) conferred (by s.601KEA thereby inserted) with the power to allow a member to 
withdraw from the FMIF in accordance with the Constitution if that member was 
experiencing circumstances of hardship as defined by the ASIC Relief, which 
included the power to allow LMIM to withdraw in accordance with the 
Constitution insofar as a member of one of the Feeder Funds was experiencing 
circumstances of hardship as so defined, subject to the limits defined by the ASIC 
Relief; 

(c) exempted (by s.601KA(3AA) thereby inserted) from s.601KA(3) of the Act to the 
extent of the power thereby conferred. 

Particulars 

The ASIC Relief was granted by the following instruments: 

(i) ASIC Instrument 09-00278 dated 14 April 2009; and 

(ii) ASIC Instrument 09-00963 dated 11November2009. 

;.i-:46. From time to time after 14 April 2009, LMIM as RE of the FMIF permitted certain 
redemptions in accordance with the ASIC Relief (hereinafter referred to as "Genuine 
Hardship Redemptions"). 
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;.J.,4 7. On or about 11 May 2009, LMIM as RE of the FMIF suspended the Withdrawal Offer 
under clause 7.2(b) of the Constitution, purportedly with the exception of: 

(a) those approved under the ASIC Relief; and 

(b) those requested by itself as a Class B unitholder§. for distributions to investors in 
the Feeder Funds or for the expenses of the Feeder Funds, as the cash flow of the 

FMIF allowed. 

Particulars 

(i) LMIM stated in its Second Supplementary Product Disclosure Statement 

dated 3 March 2009 that" ... payment of investor withdrawals is likely to 
take 365 days. The Manager may also suspend withdrawals for such 
periods as it determines". 

(ii) LMIM stated in its Third Supplementary Product Disclosure Statement 

dated 30 October 2009 that "In order to protect all investments, the 
Manager has, as it determines, suspended withdrawals, with the exception 
of those approved under hardship provisions and feeder fund payments for 

investor distributions and fund expenses, as the cash flow allows". 

»A~. In the premises, the exception to the suspension of the Withdrawal Offer referred to in 
paragraph 47(b)~ above was not authorised by the Constitution, the Act or the 

ASIC Relief. 

34A9. At no time after 11May2009, did LMIM as RE of the FMIF: 

(a) lift the suspension referred to in paragraph 47.J.:2. above; or 

(b) re-instate the Withdrawal Offer. 

~5.,50. Despite the suspension of the Withdrawal Offer, between 11 May 2009 and 

31 January 2013: 

(a) LMIM made or caused to be made requests to redeem CPAIF Units, WFMIF 

Units and ICP AIF Unitsas a Class B unitholder made requests to redeem Class B 
uffits, which were not Genuine Hardship Redemptions; 

(b) LMIM as RE of the FMIF granted such requests, and in satisfaction of each 

thereof: 

(i) caused to be paid amounts from the assets of the FMIF at the direction of 
LMIM as responsible entity for the Feeder Fund for which the unit the 

subject of the request was held; or 
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· (ii) recognised or reconciled a piior payment of an amount or prior payments of 

amounts from the assets of the FMIF which it had previously caused to be 

paid for the benefit of that a-Feeder Fund at the direction of LMIM as its 
responsible entity; 

Particulars of (i) and (ii) 

(1) the amounts paid~ er-recognised or reconciled by LMIM in respect of 

the redemptions of the Class B units equalled the value of the units 

the subject of that request, calculated as the Net Fund Value divided 
by the total number of units issued in the FMIF at that time, 

multiplied by the number of units the subject of the request; 

(2) the amounts 'Ncre paid to various entities at the direction of LMIM as 
a Class B unit holder; 

8-tGlLMIM as RE of the FMIF satisfied requests in respect of 
45,240,212.36 units held for by LMIM as RE of the CPAIF for an 

aggregate value of $42,510,704.06, of which all but $24,830.41 was 
satisfied before 16 November 2012; 

H-tt3JLMIM as RE of the FMIF satisfied requests in respect of 
11,271,272.09 units held for by LMIM as RE of the WFMIF for an 

aggregate value of $9,796,090.76, the latest of which was satisfied on 
15 November 2012; 

f:;.::.:,jjjLMIM as RE of the FMIF satisfied requests in respect of 

5,335,882.97 units held for by LMIM as RE of the ICPAIF for an 

aggregate value of $5,069,118.30, the latest of which was satisfied on 
13 November 2012; 

~f.:i)The amounts referred to in sub-paragraphs (2) to illfB hereof include 
amounts which were reported by LMIM to ASIC as Genuine 
Hardship Redemptions in respect of the CPAIF of$1,927,595, in 

respect of the WFMIF of$364,000 and in respect of the ICPAIF of 
$25,000; 

Ri@The amount referred to in sub-paragraphs ill~ hereof includes 
amounts which had previously been paid by LMIM as trustee of the 

MPF at its direction as RE of the CPAIF, which had been accounted 

for as being in satisfaction ofliabilitics owed by the MPF to the FMIF 
and as creating a receivable owed by the CPAIF to the FMIF, and 

which were then recognised or reconciled by and ·.vere recognised as 
being in satisfaction ofredemption withdrawal§. requests in an 

aggregate amount of approximately $12,191,153.59 across the 
financial years ended 30 June 2010 and 30 June 2011; 

\8-H]} The amount referred to in sub-paragraphs Q}f41 hereof includes 

amounts which had previously been paid by LMIM as trustee of the 
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MPF at its direction as RE of the WFMIF, which had been accounted 
for as being in satisfaction of liabilities owed by the MPF to the FMIF 
and as creating a receivable owed by the WFMIF to the FMIF. and 
which were then recognised or reconciled by and \Vere recognised as 
being in satisfaction ofredemption withdrawal~ requests in an 
aggregate amount of $67,295.91 across the financial year ended 
30 June 2011; 

t-9-H_filThe amount referred to in sub-paragraphs ffif§j hereof includes 
amounts which had previously been paid by LMIM as trustee of the 
MPF at its direction as RE of the ICPAIF, which had been accounted 
for as being in satisfaction of liabilities owed by the MPF to the FMIF 
and as creating a receivable owed by the ICP AIF to the FMIF, and 
which were then recognised or reconciled by and ',:vere recognised as 
being in satisfaction ofredemption withdrawal~ requests in an 
aggregate amount of $677,439.07 across the financial year ended 
30 June 2011. 

(c) in relation to each request, LMJM as RE of the-the Feeder Funds for which the 
unit the subject of the request was held and a holder of Class B units accepted the 
paymenti eF-recognition or reconciliation tendered as pleaded in sub-
paragraph (b) above. 

(d) LMIM then purported to cancel CPAIF Units. WFMIF Units and ICPAIF Units, 
Class B units to the extent of each such request. 

Breach in relation to Redemptions 

36; 51 _,_As at 11 May 2009 and thereafter until it was wound up, around 94% or more of the 
value of the property of the FMIF comprised its loans and receivables. 

Particulars 

(a) The audited accounts for the year ending 30 June 2008, record that at least around 
96% of the value of the property of the FMIF comprised its loans and receivables. 

(b) The audited accounts for the year ending 30 June 2009, record that at least around 
96% of the value of the property of the FMIF comprised its loans and receivables. 

(c) The audited accounts for the year ending 30 June 2010, record that at least around 
98% of the value of the property of the FMIF comprised its loans and receivables. 

(d) The audited accounts for the year ending 30 June 2011, record that at least around 
94% of the value of the property of the FMIF comprised its loans and receivables. 

(e) The audited accounts for the year ending 30 June 2012, record that at least around 
97% of the value of the property of the FMIF comprised its loans and receivables. 
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4.52. As at 11 May 2009 and at all material times thereafter, LMIM as RE of the FMIF did 
not have any reasonable basis on which to expect that the loans and receivables of the 

FMIF could be realised for their market value within 365 days. 

:<,g.,.53_ In the premises of paragraphs 21_~ and 52J+ above, on and from at least 11 May 

2009 the FMIF was not liquid within the meaning ofs.601KA(4) of the Act. 

39-:54. In the premises, by approving the withdrawal requests and making or causing to be 
made the payments referred to in paragraph 50~ above while the FMIF was not liquid 
and while the Withdrawal Offer was suspended, LMIM: 

(a) acted outside the scope of any power conferred on it by the Constitution or the 

Act, or otherwise by law; 

(b) made payments out of the property of the FMIF which were not authorised by the 

Constitution or the Act, in that: 

(i) it approved withdrawal requests from itself of Class B units which were not 
Genuine Hardship Redemptions, while the FMIF was not liquid; 

(ii) in the alternative, if the FMIF was liquid at the time any such request was 

approved, it approved that request without authority to do so under the 
Constitution; 

(c) gave priority to its own interests as a holder of Class B units in the FMIF over the 

interests of the members of the FMIF as a whole; 

(d) preferred the interests of the members of the Feeder Funds over the interests of 

the members of the FMIF; 

(e) failed to treat members who hold interests of different classes, namely Class A 

and Class B units, fairly; and 

(f) failed to act in the best interests of the members of the FMIF as a whole. 

41+;55. _In the premises, LMIM as RE of the FMIF breached the terms of its trust, and the 
obligations set out in paragraphs 23~ and 4124 above. 

41 ,5(1. In the premises, the FMIF suffered loss or damage by reason ofLMIM's breaches and 

contraventions referred to in paragraph 554-0 above. 

Particulars 

The FMIF suffered loss or damage in the following amounts: 

(a) $40,583,109.06 referable to redemptions of Class B units held as RE of the 

CPAIF, plus interest; 

(b) $9,432,090.76 referable to redemptions of Class B units held as RE of the 

WFMIF, plus interest; 

( c) $5,044,118.30 referable to redemptions of Class B units held as RE of the 
ICP AIF, plus interest. 
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4±:-57. In the premises, LMIM is liable to compensate the FMIF to the extent of the loss or 

damage referred to in paragraph 5641- above. 

Particulars 

(a) LMIM is liable as pleaded both in equity, and pursuant to section 1317H of the 

Act. 

4:h5S. In the premises, LMIM's rights in relation to the CPAIF Units as a Class B unitholder 

in the FMIF are subject to the principles referred to in paragraphs 2618(a) to (d) and 27 

above to the extent of its--LMIM's liabilities referred to in paragraphs 5641- and 574± 

above, alternatively so far as they concern the CP AIF and the ICPAIF. 

44,59. In the premises, as at and from 16 November 2012 \vhen Trilogy became the RE of 

tho \\'FMIF, Trilogy's and, further and in the alternative, TCL's rights in relation to the 

WFMIF Units as a Class B unitholder in the FMIF wers and remain are subject to the 

principles referred to in paragraphs 26-l-& to 28±() above to the extent of the liabilities 

referred to in paragraphs 5641- and 574± above (except for the $24.830.41 referred to in 

paragraph 50(b)(ii)(2) above), alternatively so far as they concern the WFMIF. 

60. In the premises, LMIM's rights in relation to the ICAPIF Units are subject to the 

principles referred to in paragraphs 26 and 27 above to the extent of LMIM's liabilities 

refe1red to in paragraphs 56 and 57 above, alternatively so far as they concern the 

lCPAlF. 

1-8-,(lJ_,__Jn the premises, each cancellation of Class B units referred to in paragraph 50( d)~ 

of this Statement of Claim is void ab initio and of no effect, or alternatively voidable. 

Indemnity against the assets of the Feeder Funds 

46,{?1. The Constitution of each Feeder Fund conferred on LMIM as RE thereof a right to be 

indemnified from the assets of that fund on a full indemnity basis, in respect of a matter 

unless, in respect of that matter, it had acted negligently, fraudulently or in breach of 

trust, in that capacity. 

Particulars 

(a) Clause 18.3 of the Constitution of the CPAIF, clause 19.l(c) of the Constitution 

of the WFMIF, and clause 18.3 of the Constitution of the ICPAIF. 

: 7. 63. In acting as pleaded in paragraph 50~ above, and in respect of each request for 

withdrawal of Class B units from the FMIF, LMIM: 

(a) was acting both as the RE of the FMIF and as the RE of a Feeder Fund; 

(b) conferred a financial benefit on the Feeder Fund in question; 

f&H.J2jacted in the proper performance ofits duties to the Feeder Fund in question; 
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MM became entitled to an indemnity out of the assets of the Feeder Fund in question 
in respect of its liability for the loss to the FMIF pleaded in paragraphs 564-l- and 
57~ above, insofar as that loss relates to each such request; and 

(cKQlbecame entitled to a lien or charge over the assets of the Feeder Fund in question 
to secure and to the extent of that indemnity. 

4g. Further and in relation to the loss and dmnage pleaded in paragraphs 41 and 42 above, 
LMIM as RE of the FMIF is entitled to exercise or be subrogated to LMIM's right to 

the indemnity referred to in paragraph 4 7(d) above, or to enforce the lien or charge 
referred to in paragraph 4 7(e) above. 

49:-f2_4_, ___ In the premises and further to paragraphs 5 843- m1d 4 4 above, LMIM' s rights in 
relation to the CP AIF Units as a Class B unitholder in the FMIF are subject to the 

principles referred to in paragraphs 26.f-8.(a) and (c) and thereby in paragraph 27 above 
to the extent of its--LMIM's rights as RE of the FMIF as set out in paragraphs 63(c) and 
63(d)-4& above, alternatively so far as they concern the CPAIF and the ICPAIF. 

*65. In the premises and further to paragraph 59 above, as at and from 16 November 2012 

when Trilogy became the RE of the '.\TFMIF, Trilogy's and, fu1iher and in the 
alternative, TCL's rights in relation to the WFMIF Units as a Class B unitholder in the 

FMIF were and remain are subject to the principles refened to in paragraphs 26+&.UU 
and (c) and thereby in paragraphs 27--te-and 28~ above to the extent of the liabilities 

referred to in paragraphs 564-l- and 57~ above so .far as they concern the WFMIF. 

66. In the premises and further to paragraph 60 above. LMIM's tights in relation to the 
ICPAIF Units are subject to the principles referred to in paragraphs 26(a) and (c) and 

thereby in paragraph 27 above to the extent of LMIM's rights as set out in 
paragraphs 63(c) and 63(d) above so far as they concern the ICPAIF. 

Income Distributions 

;}-h~) 7 . __ The Constitution made provision for making income distributions to members of the 

FMIF, to the following effect: 

(a) by clause 11.1, the Income of the Scheme for each Financial Year will be 

detennined in accordance with the applicable Accounting Standards; 

(b) by clause 11.2, for each Financial Year: 

(i) (sub-paragraph a) the expenses of the Scheme will be detennined in 
accordance with the applicable Accounting Standards; and 

(ii) (sub-paragraph b) provisions or other transfers to or from reserves may be 

made in relation to such items as the RE considers appropriate in 
accordance with applicable Accounting Standards including, but not limited 

to, provisions for income equalisation and capital losses. 
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1. 

(c) by clause 11.3, the Distributable Income of the Scheme for a month, a Financial 
Year or any other period will be such amount as the RE determines. Distributable 
Income is paid to Members after taking into account any Adviser fees or costs 
associated with individual Members' investments, to the extent those fees or costs 
have not otherwise been taken into account; 

( d) upon the true construction of clauses 11.1, 11.2 and 11.3, the Distributable 
Income could be no greater than the Fund's income less its expenses determined 
in accordance with the Australian Accounting Standards; 

(e) by clause 12.1, the Distribution Period is one calendar month for Australian dollar 
investments or as othen:vise determined by the RE in its absolute discretion; 

(f) by clause 12.2, the RE must distribute the Distributable Income relating to each 
Distribution Period within 21 days of the end of each Distribution Period; 

(g) by clause 12.3, unless otherwise agreed by the RE and subject to the rights, 
restrictions and obligations attaching to any particular Unit or Class, the Members 
on the Register will be presently entitled to the Distributable Income of the 
Scheme on the last day of each Distribution Period; 

(h) by clause 12.4, the RE may distribute the capital of the Scheme to the Members. 
Subject to the rights, obligations and restrictions attaching to any particular Unit 
or Class, a Member is entitled to that proportion of the capital to be distributed as 
is equal to the number of Units held by that Member on a date determined by the 
RE divided by the number of Units on the Register on that date. A distribution 
may be in cash or by way of bonus Units; 

(i) by clause 12.6: 

(i) (sub-paragraph a) the RE may invite Members to reinvest any or all of their 
distributable income entitlement by way of application for additional Units 
in the Scheme; 

(ii) (sub-paragraph b) The terms of any such offer of reinvestment will be 
determined by the RE in its discretion and may be withdrawn or varied by 
the RE at any time; 

(iii) (sub-paragraph c) The RE may determine that unless the Member 
specifically directs otherwise they will be deemed to have accepted the 
reinvestment offer; 

(iv) (sub-paragraph d) The Units issued as a result of an offer to reinvest will be 
deemed to have been issued on the first day ofthe next Distribution Period 
immediately following the Distribution Period in respect of which the 
distributable income being reinvested was payable; 

U) by clause 3.2, the RE may distribute the Distributable Income for any period 
between different Classes on a basis other than proportionately, provided that the 
RE treats the different Classes fairly. 
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£68. _Upon the true construction of the clauses 11.3 and 12.2 of the Constitution, the power 
to distribute income of the FMIF was conditional on LMIM making a determination of 
the Distributable Income for the relevant Distribution Period. 

£:-69. Upon the true construction of the power conferred by clause 11.3 of the Constitution, 
the RE in exercising its power to determine the Distributable Income of the FMIF for a 
Distribution Period was: 

(a) required to act in good faith and for a proper purpose; 

(b) required to consider and take into account: 

(i) the income of the FMIF, determined in accordance with applicable 
Accounting Standards, pursuant to clause 1 _1.1 of the Constitution; and 

(ii) the expenses of the FMIF, determined in accordance with applicable 
Accounting Standards, pursuant to clause 11.2 of the Constitution; and 

(c) not empowered to determine that there was any Distributable Income for a 
Distribution Period where the said expenses exceeded the said income for that 
Distribution Period. 

4.70. LMIM as RE of the FMTF: Betv;een 31.Taly2011 and 1November2012: 

(a) LMIM as RE of the FMIF from time to time recognised further income 
distributions to the Class B unitholdersfor the CPAIF Units, the WFMlF Units 
and the ICP AIF Units on the last calendar day of each Distribution Period from 1 
July 2011 to 31 October 2012; 

Particulars 

These distributions were recorded in the ledgers maintained by LMIM as RE of 
the FMIF in respect ofin relation to the each of the Feeder Funds, as follows: 

(i) it v1as recorded that PTAL as trustee for the CPAIF received income 
distributions were recorded as having been made in relation to the CP AIF 
Units for each pleaded Distribution Pe1iod, and in the aggregate amount of 
$12,231,875.90; 

(ii) it was recorded that PTl ... L as trustee for the \VFMIF received income 
distributions were recorded as having been made in relation to the WFMIF 
Units for each pleaded Distribution Pe1iod, and in the aggregate amount of 
$6,219,464.37, the latest of which was recorded as at 31 October 2012; and 

(iii) it was recorded that PTAL as trustee for the ICPAIF received income 
distributions were recorded as having been made in relation to the ICP AIF 
Units for each pleaded Dist1ibution Pe1iod, and in the aggregate amount of 
$1,131,173.50; 

(b) LMIM as RE of the FMIF recognised a re-investment of each of the income 
distributions referred to in sub-paragraph (a) in further units in the FMIF on the 
first day of the next Distribution Period in the ledger which it maintained ffi 
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respect ofin relation to the relevant Feeder Fund, and in the FMIF Unit 
Registerregister of the members of the FMIF; 

Particulars 

(i) LMIM as RE of tihe CP AIF increased its investment in the FMIF by an 
aggregate of 16,036,932.56 units therein. 

(ii) LMIM as RE (as it then was) oftihe WFMIF increased its investment in 
the FMIF by aggregate of 8,190,010.02 units therein, the latest of which 
were issued on 1November2012. 

(iii) LMIM as RE of tihe ICPAIF increased its investment in the FMIF by 
aggregate of 1,484,259 .16 units therein. 

(c) LMIM as RE of the FMIF did not recognise any further distributable income 
payable to Class A unitholders. 

Breach in relation to Distributions 

c!-8-:-l_L_From and including the financial year ended 30 June 2009 a significant number of the 
loans made on behalf of the FMIF were in default for non-payment or were otherwise 
impaired. 

~~"'" 72. As a consequence including of the matters pleaded in paragraph 71.§.§., at all material 
times between 1January2011 and 1November2012 the expenses of the FMIF 
exceeded the income of the FMIF, determined in accordance with the applicable 
accounting standards. 

Particulars 

(a) The financial statements of the FMIF for the year ended 30 June 2011 recorded a 
net loss before distributions to unitholders of $77,418,896. 

(b) The financial statements of the FMIF for the year ended 30 June 2012 recorded a 
net loss before distributions to unitholders of $88,615,577. 

(c) The unaudited draft management accounts of the Fund for the half year ended 31 
December 2012 recorded a net loss before distributions to unitholders of 
$19,117,976. 

*.73. Further: 

(a) LMIM suspended income distributions from the FMIF as from 1January2011; 
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(b) by doing so, LMIM made a determination or determinations that the FMIF had no 
Distributable Income for the period 1 January 2011 to December 2011. 

Particulars to sub-paragraphs (a) and (b) 

This may be inferred from following facts: 

(i) the notes to the financial statements of the FMIF for the year ended 30 June 
2012 which state that "Distributions have been suspended from 1 January 
2011". 

(ii) The directors of LMIM stated in an update to investors dated 24 August 
2011 that "The Fund will not be declaring or paying interest distributions 
for the period 1 January 2011 until 31 December 2011, at which time the 
distribution strategy will be reviewed dependent on performance of the 
Fund's assets." 

(iii) The directors of LMIM, in a letter to investors dated 14 September 2011, 
stated that "The Fund is declaring zero income from January 2011 to 
December 2011, in order to focus on unit price." 

3-f'r;-74_ Between 1 January 2011 and 1 November 2012, LMIM did not make any 
determination that the FMIF had any Distributable Income. 

5~1-:75. In the premises, and as to each Distribution Period between 1 July 2011 and 
28 February 2013, LMIM had no power under the Constitution or the Act, or otherwise 
at law: 

(a) to distribute any income of the FMIF to any unitholder of the FMIF; or 

(b) further and in the alternative, to make any determination that the FMIF had any 
Distributable Income. 

et:l:]_~)~ __ Further, the purpose ofLMIM in recognising each of the distributions to and re­
investments by Class B (but not Class A) unitholders referred to in paragraph~ 70(a) 
and 70(b)~ above was to increase the value of units in each of the Feeder Funds so 
that they remained the same as the value of units in the FMIF. 

Particulars 

This may be inferred from the following facts: 

(a) The statement in the notes to the financial statements of the FMIF for the year 
ended 30 June 2012 that "These distributions were declared to enable the feeder 
funds to recognise distribution income to match expenses incurred". 

(b) On 20 August 2012, Mr Grant Fischer, Executive Director and Chief Financial 
Officer of LMIM agreed in an email to Eryn V annucci, Financial Controller of 
LMIM, that "we planning on running a Feeder Fund distribution from FMIF to 
the Feeder Funds for the period Jan to Jun 2012 to align their unit prices once the 
impairment figures are finalized like we did at December 11 ". 
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&-I...,.]_?_,_ The effect of LMIM recognising each of the distributions to and re-investments by 

Class B (but not Class A) unitholders referred to in paragraph§ 70(a) and 70(b)Mtfl1 

above was to increase the beneficial interest in the FMIF of one class of unitholders 

over another. 

g1s. _The purpose set out in paragraph 76@ above was not a proper purpose to make a 

determination to: 

(a) recognise distributions to and re-investments by Class Band not Class A 

unitholders; 

(b) increase the beneficial interest of one class of unitholders over another. 

6~79. In the premises, LMIM: 

(a) acted outside the scope of any power conferred on it by the Constitution or the 

Act, or otherwise by law; 

(b) in the alternative to sub-paragraph (a), exercised the powers confen-ed by clauses 

3.2, 11.3 and 12.6 of the Constitution for an improper or foreign purpose. 

84.,.~iL_Further, in the premises of the matters set out in paragraphs 29U and 30 t:e-R--above, 

the recognition of the distributions to and re-investments in the FMIF for the CPA IF 

Units, the WFMIF Units and the ICPAIF Units and not for the Class A Cnits by Class 

B and not Class A unitholders referred to in paragraph 7034 above for the purpose set 

out in paragraph 7660 above and having the effect set out in paragraph 776+ above, was 

not fair to the Class A unitholders. 

&&:-3 l . Fmther and in the premises of the same matters refe1red to in paragraph 80 above, ffi 

the premises ofparngraphs 4, 21 to 23, 55 to 62 and 64 above, by recognising each of 

the distiibutions to and re investments by Class B and not Class A unitholders in the 

cireumstances set oat in, LMIM as RE of the FMIF: 

(a) gave priority to its own interests as a holder of Class B units in the FMIF U!§ 

pleaded in paragraphs 29 to 39 above) over the interests of the members of the 

FMIF as a whole; 

(b) preferred the interests of the members of the Feeder Funds over the interests of 

the members of the FMIF; 

(c) failed to treat members who hold interests of different classes, namely Class A 

and Class B units, fairly. 

Mr:82. In the premises, LMIM as RE of the FMIF, in exercising a power to recognise each of 

the distributions te-and re-investments by Class B unitholdcrs referred to in paragraph 

7034 above, breached the tenns of its trust and the obligations set out in paragraph 

23.J...5. above. 
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~-=Q_,,L_In the premises, each issue of further units referred to in paragraph 70(b )~ above 

is void and of no effect, or alternatively voidable. 

The capital distributions 

~84_ In around February and March 2013, LMIM as RE of the FMIF declared and paid a 

distribution of the capital of the FMIF to the Mmembers of the FMIF (First Capital 
Distribution). 

Particulars 

The following cash amounts were paid to the members of the FMIF: 

(a) on about 26 February 2013, $2,062,739.66 in relation to the CPAIF Unitste 

LMIM as RE of the CPAIF; 

(b) on about 8 March 2013, $1,700,317.84 in relation to the WFMIF Unitsto Trilogy 

as RE of tho WFMIF; 

(c) on about 26 February 2013, approximately $159,799.91 in relation to the ICPAIF 

Unitsto LMIM as RE of the ICPAIF; and 

(d) $4,466,923.68 to Class A and Class C unit holders. 

49-:-85. In around June 2013, LMIM as RE of the FMIF declared a distribution of the capital 

of the FMIF to the members of the FMIF (Second Capital Distribution). 

Particulars 

The following cash amounts were paid to the members of the FMIF: 

(a) $958,156.73 in relation to the CPAIF Unitsto LMIM as RE of the CPAIF; 

(b) $789,645.73 in relation to the WFMIF Unitsto Trilogy as RE of the WFMIF; 

(c) S74,228.16 in relation to the ICPAIF Unitsto LMIM as RE of the ICPAIF; 

(d) $2,079,798.69 to Class A and Class C unit holders . 

.'.74:-86. Further, aAt the time of the First and Second Capital Distributions, each of LMIM as 

RE of the ICPAIF, LMIM as RE of the CPAIF and Trilogy as RE of the 'NFMIFeach 

of the CPAIF Units, the WFMIF Units and the ICPAIF Units: 

(a) were held their units in the FMIF subject to the principles referred to in 

paragraphs 26+& to 28W above, to the extent of LMIM's liability to the FMIF for 

loss and damage, as pleaded in paragraphs 564+ to 6044 above; 

(b) their respective holders were therefore not entitled to be paid either the. First or 

the Second Capital Distribution in cash; and 

(c) LMIM as RE of the FMIF was entitled instead to account for the amounts to be 

paid in relation to those units in accordance with the principles referred to in 

paragraphs 26 to 28 above. '.Vere instead entitled to recognition of an amount in 

partial satisfaction of the said liability. 
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71. h1 the premises, LMIM's rights as a Class B \:lnitholder in the FMIF are further subject 

to the principle referred to in paragraph 18(d) above, to the extent of the overpayment 

or wrong payments refon-ed to in paragraphs 6g, 69 and 70 above so far as they concern 

the ICPAIF and CPAIF. 

72. In the premises, Trilogy's rights as a Class B unitholder in the FMIF are further subject 

to the plinciple referred to in paragraphs 18(a) and (d) above, to the eJ1:tent of the 

overpayment or v1rong payments referred to in paragraphs 68, 69 and 70 above so far as 

they concern the WFMIF. 

::Pr-:87. Further and in the premises of paragraphs 43.Ql and 83&7 above: 

(a) at the time of the First and Second Capital Distributions, respectively, the number 

of CP AIF Units, WFMIF Units and ICP AIF Units units held by each of LMIM as 

RE of the ICPAIF, LMIM as RE of the CPAJF and Trilogy as RE of the WFMIF 

was different to the numbers thereof recorded in the FMIF Unit Registerunit 

register of the FMIF_;_ at the time of the First and Second Capital Distributions; 

(b) accordingly, LMIM as RE of the FMIF's the-entitlement of Ll\4IM and Trilogy in 

such capacities in relation to the First and Second Capital Distributions, referred 

to in paragraph 86(c)-1Gfe) above, was to different amount§ than the amount§ in 

fact paid as pleaded in paragraphs 84 and 85 aboveto them; 

( c) if this Honourable Court declares each cancellation of Class B units referred to in 

paragraph 50(d)~ above void, then the said entitlement will be for a greater 

amount than the amount in fact paid, which amount will depend on whether or 

not this Court declares each issue of further units referred to in paragraph 

70(b)~ above to be void; 

(d) alternatively, if this Honourable Court does not declare each cancellation of Class 

B units referred to in paragraph 50( d)~ above void, but declares that each 

issue of further units referred to in paragraph 70(b )M(ej above to be void, then 

the said entitlement will be for a lesser amount than the amount in fact paid. 

Particulars 

(i) Further particulars will be provided. 
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The plaintiff claims the following relief: 

1. A declaration that the Plaintiff is entitled to withhold from distributions or payments 

otherwise payable in relation to the Class B tmits in the to LMIM as a Class B 
unitho1der in the LM First Mortgage Income Fund ARSN 089 343 288 (formerly the 

LM Mortgage Income Fund) (FMIF) held for the LM Currency Protected Australian 
Income Fund ARSN 110 247 875 ("CP AIF", "CPAIF Units") and for the LM 

Institutional CmTency Protected Australian Income Fund ARSN 122 052 868 

("ICPAIF", "ICPAIF Units"): 

(a) the sum of$55,059,318.12 plus interest, being the aggregate amount of the loss 
and damage referred to in paragraph 564-l- of the Statement of Claim; and 

(b) as adjusted for the difference between the sum paid in the First and Second 
Capital Distributions (as defined in paragraphs 8468- and 856:9 of the Statement of 

Claim), and the amount .. vhich LMIM as RE of the CPAIF and ICPAIF would 
otherwise have been entitled as referred to in paragraph 871-; of the Statement of 

Claim. 

2. A declaration that the Plaintiff is entitled to withhold from distributions or payments 

otherwise payable in relation to the Class B units in the FMIF held for the LM 
Wholesale First Mortgage Income Fund ARSN 099 857 511 ("WFMIF'', "WFMIF 
Units"): to the Second Defendant as a Class B 'dnitholder in the FMIF: 

(a) th.e sum of $55,034,487.71, being the aggregate amount of the loss and damage 

set out in paragraph 564-l- of the Statement of Claim accruing before 
16 November 2012, plus interest; and 

(b) as adjusted for the difference between the sum paid in the First and Second 

Capital Distributions, and the amount which the Second Defendant would 

othenvisc have been entitled as referred to in paragraph 871-; of the Statement of 
Claim. 

3. In the alternative to paragraphs 1 and 2, declarations that the Plaintiff: 

(a) is entitled to withhold from distributions or payments otherwise payable in 

relation to the CPAIF Units: to the First Defendant as a Class B unitholder in 
FMIF: 

(i) the sum of$40,583,109.06, plus interest; 

(ii) as adjusted for the difference between the sum paid in the First and Second 

Capital Distributions in relation to the CP AIF Units, and the amount whiefl 
the First Defendant '.vould otherwise have been entitled as referred to in 
paragraph 87+; of the Statement of Claim in relation thereto; 
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(b) is entitled to withhold from distributions or payments in relation to the WFMIF 
Unitsotherwise payable to the Second Defendant as a Class B unitholder in the 

FMIF: 

(i) the sum of $9,432,090.76, plus interest; 

(ii) as adjusted for the difference between the sum paid in the First and Second 
Capital Distributions in relation to the WFMIF Units, and the amount wffi.eh 
the Second Defendant would otherwise have been entitled as referred to in 

paragraph 8Ti.:J. of the Statement of Claim in relation thereto; and 

( c) is entitled to withhold from distributions or payments otherwise payable to in 

relation to the ICP ATF Unitsthe Third Defendant as a Class B unitholder in the 

¥-MW: 

(i) the sum of $5,044, 118.30, plus interest; 

(ii) as adjusted for the difference between the sum paid in the First and Second 
Capital Distributions in relation to the lCPATF Units, and the amount whtffi 

the Third Defendant would otherwise have been entitled as referred to in 

paragraph 87+:J. of the Statement of Claim in relation thereto. 

4. Further and in the alternative, declarations that: 

I 5. 

6. 

7. 

(a) LMIM is liable to the FMIF for loss and damage in the amou~t of $55,059,318.12 
plus interest, being the aggregate amount of the loss and damage referred to in 

paragraph 564l- of the Statement of Claim; and 

(b) the PlaintiffLMIM is entitled to exercise its or be subrogated to LMIM's rights to 
an indemnity from the assets of the respective Feeder Funds in satisfaction of that 

liability, in the following proportions: 

(i) from the assets of the CPAIF, $40,583,109.06 plus interest; 

(ii) from the assets of the WFMIF, $9,432,090.76 plus interest; and 

(iii) from the assets of the ICPAIF, $5,044,118.30 plus interest. 

A declaration that each cancellation of Class B units referred to in paragraph SO(d)~ 

of this Statement of Claim is void ab initio and of no effect, or alternatively voidable. 

A declaration that the purported issue of each additional unit in the FMIF referred to in 

paragraph 70(b).§4.fbj of the Statement of Claim is void and of no effect, or alternatively 

voidable. 

Further to paragraphs 5 and 6. consequential orders under section 17 5( I) of the 

C01porations Act 2001 (Cth), or alternatively in the Court's equitable jmisdiction, for 

the correction or rectification of the register of members of the FMIF, as now 
maintained by Mr David Whyte pursuant to order 13(c) of the orders of this 
Honourable Court made on 17 December 2015. 
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.'.f.:.?L_In the alternative to paragraph 6, a declaration that the additional units in the FMIF 
referred to in paragraph 70(b )~ of the Statement of Claim are held on constructive 
trust for LMIM as RE of the FMIF. 

&:..2:._Interest. 

9:-i 0. Costs. 

-Uh.LL_ Such further or other order as this Honourable Court sees fit. 

Signed: 

Description: Solicitor for the plaintiff 

The further amendments to this pleading were settled by Mr Ananian-Cooper of Counsel in 
consultation with Mr McKenna of Queen's Counsel. 

NOTICE AS TO DEFENCE 

Your defence must be attached to your notice of intention to defend. 
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RUSSELLS 

5 November 2018 

Our Ref: AJT:JTW:20180543 

Your Ref: Mr Schwarz and Mr Nase 

Mr David Schwarz and Mr Alex Nase 
Tucker & Cowen 
Level 15 
15 Adelaide Street 
BRISBANE QLD 4001 

Dear Colleagues 

By Email: dschwarz@tuckercowen.com.au 
anase@tuckercowen.com.au 

Application for directions as to the future conduct of the winding up of LMIM and the LM Funds 
Supreme Court of Queensland Proceeding number 3508 of 2015 

We refer to your 16 October 2018 letter in respect of paragraph l(a) ofour client's 10 October 2018 
Application. 

You have sought an explanation regarding paragraph l(a) of the Application being a direction that the 
liquidator act as contradictor in respect of the Clear Accounts Proceeding and the Feeder Fund 
Proceeding. 

Feeder Fund Proceeding 

The reason for seeking the contradictor order in respect of the Feeder Fund Proceeding is that our client 
is the appropriate person to represent the interests of the members of the Feeder Funds. The order made 
on 13 June 2018 was that the interests ofLMIM as responsible entity of the Feeder Funds be 
represented by Mr Jahani of Grant Thornton. It was not ordered that Mr Jahani specifically represent 
the interests of members of those Feeder Funds. Mr Jahani is representing a secured creditor and he 
was appointed pursuant to section 59 of the Trusts Act 1973 (Qld) being in respect of a trustee suing 
himself or herself in a different capacity. Mr J ahani is therefore not representing the members of the 
Feeder Funds. Subject to our client having sufficient funding he is best placed to represent the interests 
of the members of the Feeder Funds in the Feeder Fund Proceeding. 

You have asked whether our client is seeking to be indemnified out of FMIF scheme property for his 
costs including claims made in the Feeder Fund Proceeding and the Clear Accounts Proceeding. If 
directions are made that our client act as contradictor for the benefit of the class B unit holders it is 
appropriate that funds in respect of those members held in the FMIF be used to meet our client's 
remuneration and expenses in respect of the Feeder Fund Proceeding. 

Liability limited by a scheme approved under professional standards legislation 

Brisbane I Sydney 

Postal- GPO Box 1402, Brisbane QLD 4001 I Street- Level 18, 300 Queen Street, Brisbane QLD 4000 

Telephone (07) 3004 8888 I Facsimile (07) 3004 8899 
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The Feeder Fund Proceeding is in respect of class B unit holders in the FMIF who hold approximately 
47% of the total number of issued units in the FMIF. Our client is concerned about a possible conflict of 

. interest regarding the use of funds from the FMIF in respect of the Feeder Fund Proceeding as it is 
highly likely that your client is using class B unit holders funds to meet remuneration and expenses in 
respect of the Feeder Fund Proceeding. If this is the case, then the funds of the class B unit holders are 
being used to pay for litigation against them. 

It is therefore appropriate that all of the costs of representing members of the FMIF are paid from 
property of the FMIF rather than just the costs of your client. 

Clear Accounts Proceeding 

As previously stated, LMIM is in its own right is without funds and has not in the past been in a 
position to act as a contradictor in respect of the Clear Accounts Proceeding. If orders are made in 
accordance with the 10 October 2018 Application, then our client will be able to act as contradictor on 
any further hearings in respect of the Clear Accounts Proceeding and also attempt to resolve that 
proceeding in negotiations with your client. 

Our client needs to act as contradictor in respect of the Clear Accounts Proceeding as the proceeding 
directly affects LMIM' s right of indemnity in respect of the assets of the FMIF. In Park & Muller 
(Liquidators of LM Investment Management Limited) v Whyte No 3 [2017] QSC 230 the Honourable Justice 
Jackson held that the Clear Accounts Rule operated to "suspend" LMIM's claimed right for payment 
from the assets of the FMIF until the resolution of that claim and that, in effect, the claim should not be 
finally resolved until the claim in the Clear Accounts Proceeding is finalised. 

Although the Clear Accounts Proceeding has been stayed, there is a clear need for that proceeding to be 
resolved so that the liquidation of LMIM can be concluded. 

Please tell us as soon as possible whether your client objects to our client acting as contradictor in 
respect of the Feeder Fund Proceeding and the Clear Accounts Proceeding in accordance with the 
orders sought in the Application and, if so, on what basis. 

Might we please have your response by 4:00pm (Qld time) on Monday, 12 November 2018. 

Yours faithfully 

a~,_ 
{/' 

Julian Walsh 
Special Counsel 

Direct 07 3004 8836 
Mobile 0449 922 233 
JW alsh@RussellsLaw.com.au 
20180543/2540490 
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Tucker&CowenSolicitors. 
res Solicitors Pty. Ltd. I ACN 610 321 509 

Level 15. 15 Adelaide St Brisbane. Qld. 4000 I GPO Box 345. Brisbane. Qld. 4001. 
Telephone. 07 300 300 00 I Facsimile. 07 300 300 33 /\\'W\\'.tuckercowen.com.au 

Principals. 

Our reference: Mr Schwarz I Mr Nase 15 November 2018 Richard Cowen. 
David Schwarz. 

Your reference: Mr Tiplady I Mr Walsh 
Justin Marschke. 

Daniel Davey. 

Consultant 
David Tucker. 

Mr Ashley Tiplady 
Russells Lawyers 
Brisbane Qld 4000 

Email: atiplady@russellslaw.com.au Special Counsel. 

jwalsh@russellslaw.com.au 
Geoff Hancock 

Alex Nase. 
Brent Weston. 

Marcelle Webster. 

A$ociates. Dear Colleagues 
Emily Anderson. 
James Morgan. 

Re: LM Investment Management Limited (In Liquidation) (Receivers & Managers Appointed) ("LMIM'); 
Scott Homsey. 
Robert Tooth. 

Park & Muller and IMIM as R~onsible Entity of the LM First Mortgage Income Fund (" FMIF) v David Whyte 
Supreme Court of Queensland Proceeding No. 3508/2015 

We refer to our letter of 16 October 2018, and to your letter in response dated 5 November 2018, in relation to the directions 
sought at paragraph 1 (a) of the application by Mr Park filed 10 October 2018 ("the Application"), that your client, Mr Park, be 
appointed to act as a contradictor in the Feeder Fund Proceeding and the Clear Accounts Proceeding. 

In our letter of 16 October 2018, we relevantly noted that:-

• Orders had been made in the Feeder Fund Proceeding to the effect that the interests of LMIM as RE of the CPAIF and 
ICPAIF be represented by Mr Jahani of Grant Thornton, and that the interests of LMIM in its own capacity be 
represented by Mr Park; and 

• Orders had been made in the Clear Accounts Proceeding to the effect that Mr Park represent the interests of LMIM in 
its capacity as Defendant. 

In the light of those orders, which were made on notice to your client and with your client's express consent, we then enquired 
as to what was meant by paragraph 1 (a) of the Application. 

Feeder Fund Proceeding 

Your letter of 5 November 2018 suggests that, in respect of the Feeder Fund Proceeding, your client seeks an order that he be 
appointed to represent the interests of the members of the Feeder Funds in the Feeder Fund Proceeding, and that his costs of 
doing so be paid from the property of the FMIF. Your letter does not refer to any rule of law or statute that would justify such 
an order, and we invite you to explain to us the legal foundation upon which your client relies. 

Fbs~ as to the question of costs, our client's present view is that; even if the Court does consider it to be appropriate for there to 
be an additional contradictor to the Feeder Fund Proceedings, then having regarding to the principles identified in cases such 
as Park & Muller mquMators of LM Investment Management Ltd) v Whyte [2015] QSC 287, there is no proper basis for your 
client's costs of acting as contradictor to be paid out of the FMIF. 

That is because it does not seem to our client that the work to be done by such an additional contradictor would be for the 
benefit of the members of the FMIF. 

,\tcs1"Texch\data\radixdm\documents\lmmatter\1803531\0I 600805-004.docx 
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Mr Ashley Tiplady 
Russells Lawyers, Brisbane -2- 15 November 2018 

Second, as to the basis for your client's application, we acknowledge that a copy of an affidavit of Mr Park in support of the 
Application was delivered to our office late on 12 November 2018. Our client, and we, are still considering what is said in that 
affidavit. 

We observe, however, that the affidavit does not appear to go into any great detail as to the grounds relied upon by your client 
in seeking orders that your client act as contradictor to the Feeder Fund Proceeding and the Clear Accounts Proceeding, but we 
are nonetheless giving further consideration to that affidavit. 

That said, our client's initial inclination is that such directions are not necessary or appropriate. 

It seems to our client that the interests of LMIM as RE of the CPAIF and of the ICPAIF are more than adequately represented by 
Mr Jahani. We do not understand you to suggest otherwise. 

Insofar as the members of the Feeder Funds themselves have separate interests to be protected in the Feeder Fund Proceedings, 
neither we nor our client are aware of any member of the CPAIF or the ICPAIF approaching the Court, or the legal representatives 
of Mr Jahani, to express any concern about the adequacy of their representation in the Feeder Fund Proceedings.1 Mr Park's 
affidavit does not refer to his knowledge of the existence of any such concerns by any of the members. 

In addition, we note that the interests of the Defendants generally in the Feeder Fund Proceedings are also represented by the 
responsible entity of the WFMIF, and their legal representatives. 

For all these reasons, it seems to our client that the effect of the directions sought by your client in paragraph 1 (a) of the 
Application would be to add a thirdcontradictor into the Feeder Fund Proceedings in the absence of any apparent need justifying 
the cost of such an additional layer of representation. 

It would not be to save costs to members of the FMIF but, rather, to promote further litigation between our respective clients, at 
the expense of FMIF members. 

Third, we are instructed that there are ongoing settlement negotiations in relation to the Feeder Fund Proceeding. 

The parties were represented at mediation in accordance with the representation Orders made on 13 June 2018, and the parties 
continue to rely upon those orders. 

The continuing negotiations of the Feeder Fund Proceeding are at a sensitive stage and the timing of your client's application 
is regrettable, having the real potential to adversely affect those negotiations. 

Clear Accounts Proceeding 

As regards the Clear Accounts Proceeding, it is said that your client" needs to act as contradktor jn respect of the Clear Accounts 
Proceeding as the proceedjng directly affects LMIM's dght of indemnHy jn respect of the assets of the FMIF" 

However, your client, Mr Park, is already the person appointed to represent the interests of LMIM in its own right, as the defendant 
in the proceeding, pursuant to the orders made on 25 July 2018. 

Your letter is then silent as to whether your client intends to seek indemnity out of the FMIF with respect to his costs of defending 
the claims made in the Clear Accounts Proceeding. 

1 As you know, the members of the CPAIF and the ICPAIF were notified of the Feeder Fund Proceeding, and given an opportunity to approach the Court 
for leave to participate in the mediation that commenced on 5 November 2018, or to be joined. 
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Mr Ashley Tiplady 
Russells Lawyers, Brisbane -3 - 15 November 2018 

As you know, the claims made in tl1e Clear Accounts Proceeding are presently stayed, and tile extent to which it is necessary for 
our client to proceed wiili the claims made in that proceeding \\111 not be known until after the proof of debt process has been 
completed. 

Once the proof of debt process has been completed, and any potential indemnity claims against the FMIF identified to our client, 
the Court will be in position to detennine how the Clear Accounts Proceeding ought to be resolved. 

At iliat stage, it seems to our client that the natural person or persons to fund the defence of the Clear Accounts Proceedings 
would be the person or persons who are to benefit, namely the creditors who have lodged proofs of debt that require that the 
Clear Accounts Proceeding to be determined. It does not seem to our client that it would be appropriate for those costs to be 
borne pre-emptively by the FMIF, consistently with the decision in Fmst v Bovaird (2014) 223 FCR 275. 

In any event, any further direction or order lifting the stay of the Clear Accounts Proceeding, including any direction as to the 
role of your client in that proceeding, is currently premature and potentially without utility. 

Directions hearing on 19 November 2018 

The Application was contemplated by the Order of Jackson] made in this proceeding on 3 October 2018. Paragraph 1 of that 
Order provides for the Application to be returnable for directions at 9.30am on 19 November 2018. 

The Application, however, seeks substantive relief by paragraph 1 (a), and we note that paragraph 1 is prefaced by the words, 
"At the directions hearing on 19 November2018" 

We do not think it was intended by the Order made on 3 October 2018, that your client would seek any substantive relief on 
Monday, 19 November 2018, and we are not aware of any particular urgency that would require your client to seek orders in 
terms of paragraph 1 (a) at the directions hearing on Monday, rather than at the hearing presently proposed to take place on 
10 December 2018. 

Given that the balance of the directions sought by paragraph 1 contemplate (for example) directions as to the filing of affidavit 
material in preparation for a hearing of the application, we query whether your client intends to seek orders in terms of 
paragraph 1 (a), at the directions hearing. 

Please tell us as soon as possible by return whether your client does intend to seek the relief identified in paragraph 1 (a) as to 
the appointment of your client as contradictor, at the hearing on 19 November 2018. 

Yours faithfully 

lht-.lv /i~w~ 
David Schwarz (/ 
Tucker & Cowen 

Direct Email: 
Direct Line: 

dschwarz@tuckercowen.com. au 
(07) 3210 3506 

Individual liability limited by a scheme approYed under Professional Standards Legislation. 
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18-0166 

Australian Securities and Investments Commission 
Corporations Act 2001 - Subsections lllAT(l) and 601QA(l) -Exemption 

Enabling legislation 

I. The Australian Securities and Investments Commission makes this instrument under 
subsections 11 lAT(l) and 601QA(l) of the Corporations Act 2001 (Act). 

Title 

2. This instrument is ASIC Instrument 18-0166. 

Commencement 

3. This instrument commences on the day it is signed. 

Exemption 

4. LM Investment Management Limited (in liquidation) (receivers appointed) ACN 
077 208 461 in its capacity as the responsible entity (Responsible Entity) of LM 
First Mortgage Income Fund ARSN 089 343 288 (Scheme) does not have to comply 
with: 

(a) the disclosing entity provisions in Part 2M.3 of the Act in relation to a 
financial year or half-year of the Scheme; and 

(b) section 601HG of the Act in relation to a financial year of the Scheme. 

Conditions 

5. The Responsible Entity must comply with any obligation to which the exemption 
applies by no later than the last day of the deferral period. 

Where exemption applies 

6. The exemption applies where the Responsible Person does, or causes to be done (or, 
where the Responsible Person fails to do so, the Responsible Entity although not 
being required to do, within 28 days of becoming aware that the Responsible Person 
has failed to do so, does, or causes to be done), the following: 

(a) publishes in a prominent place on the website maintained by the Responsible 
Person for the Scheme (or, in the case of the Responsible Entity, the 
Responsible Entity publishes on a website maintained by it for the purpose of 
providing information to members of the Scheme), a copy of this instrument 
accompanied by a notice explaining the relief granted by this instrument; 

(b) prepares and makes available to members of the Scheme within 3 months after 
the end of each relevant period, a report for the relevant period which includes 
the following information unless disclosure of that information would be 
prejudicial to the winding up: 
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(i) information about the progress and status of the winding up of the 
Scheme, including details (as applicable) of: 

A. the actions taken during the period; 

B. the actions required to complete the winding up; 

C. the actions proposed to be taken in the next 12 mo.nths; 

D. the expected time to complete the winding up; and 

(ii) the financial position of the Scheme as at the last day of the relevant 
period (based on available information); 

(iii) financial information about receipts for the scheme during the period; and 

(iv) the fo~lowing information at the end of the period: 

A. the value of scheme property; and 

B. any potential return to members of the Scheme; and 

(c) maintains adequate arrangements to answer, within a reasonable period of time 
and without charge to the member, any reasonable questions asked by members 
of the Scheme about the winding up of the Scheme. 

7. The exemption ceases to apply on 16 March 2020. 

Interpretation 

8. In this instrument: 

deferral period means the period starting on the date this instrument is signed and 
ending on 16 March 2020. 

disclosing entity provisions has the meaning given by section 111 AR of the Act. 

relevant period, in relation to a report, means each period of 6 months starting on 1 
January 2018. 

Responsible Person means the person appointed under subsection 601NF(l) of the 
Act to take responsibility for ensuring that the Scheme is wound up in accordance 
with its constitution. 

Dated this 15th day of March 2018. 

A·~ 
Signed by Andrew Duffy 
as a delegate of the Australian Securities and Investments Commission 
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AUSCRIPT AUSTRALASIA PTY LIMITED 
ACN 110 028 825 

T: 1800 AUSCRIPT (1800 287 274) 
W: www.auscript.com.au 
E: clientservices@auscript.com.au 

TRANSCRIPT OF PROCEEDINGS 

Ordered by: Emily McTavish 
For: Tucker & Cowen Solicitors 
Email: emalloy@tuckercowen.com.au 

Copyright in this transcript is vested in the State of Queensland (Department of Justice & Attorney-General). Copies 
thereof must not be made or sold without the written authority of the Executive Manager, Support Services, Queensland 
Courts. 

SUPREME COURT OF QUEENSLAND 

CIVIL JURISDICTION 

BODDICEJ 

No 3383 of 2013 

andANOTHE Applicants 

and 

Respondents 

BRISBANE 

11.58 AM, THURSDAY, 21JUNE2018 

JUDGMENT 

Any Rulings that may be included in this transcript, may be extracted and subject to revision by the Presiding Judge. 

WARNING: The publication of information or details likely to lead to the identification of persons in some proceedings 
is a criminal offence. This is so particularly in relation to the identification of children who are involved in criminal 
proceedings or proceedings for their protection under the Child Protection Act 1999, and complainants in criminal sexual 
offences, but is not limited to those categories. You may wish to seek legal advice before giving others access to the 
details of any person named in these proceedings. 
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20180621/BSD/SC/l 2/Boddice J 

HIS HONOUR: David White makes application for an order approving 
remuneration for work he has undertaken pursuant to his appointment by the Court as 
receiver of a fund known as the LM First Mortgage Income Fund. The application is 
made in circumstances where there have been numerous orders in the past approving 

5 remuneration for that receiver. Those previous orders have approved remuneration 
in the order of $10 million. 

Mr Maddrill, who appears as executor for the estate of the late Robert Arthur Coggle 
Maddrill, opposes the order for remuneration being made on the basis that the order 

10 should be deferred until the completion of remaining Court proceedings. Essentially, 
Mr Maddrill contends there is little incentive for those proceedings to be resolved in 
a timely way if the receiver continues to be able to be paid remuneration without any 
timeline being required in respect of the completion of those proceedings. 

15 tities in 
are facilities 

20 

25 

uc essful, there will be substantial funds that 
30 d for t benefit of members of the fund. There have also 

ught ., ·n e fund. The receiver is resolving those 
een resolved, which will be for the benefit of 

35 The receiver has set • the basis upon which the remuneration is claimed. It is 
correct the remuneration claimed is less than has been the case for corresponding 
periods in the past. That would be consistent with a reduction in the nature and 
extent of work required as assets have been realised in respect of the receivership. 

40 Mr Maddrill's concern, however, is a real and genuine concern, namely, that there is 
no timeline for the completion of the ongoing litigation. It is a matter that needs to 
be given consideration by the receiver in order to ensure there is some finite timeline, 
accepting, of course, that the receiver is but one party in that litigation. 

45 On future applications for remuneration, it would be expected there would be a 
timeline in relation to those proceedings, particularly as they represent the remaining 
focus of the receiver's work. 

2 JUDGMENT 
Tucker & Cowen Solicitors 
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20180621/BSD/SC/12/Boddice J 

Notwithstanding the concerns expressed by Mr Maddrill, I am satisfied it is 
appropriate to fix the remuneration for the work that has been undertaken by the 
receiver for the period 1 November 2017 to 30 April 2018. The receivership is 
occurring in the context of a professional undertaking significant work which, to 

5 date, has been for the benefit of members of the fund. It would be unfair to deny that 
professional remuneration at this time on the basis it should be deferred pending 
conclusion of those outstanding proceedings. 

It may not, of course, be the course the Court would take in the future ifthere is no 
10 timeline provided in relation to those proceedings which indicate a realistic 

resolution of those matters. 

The material sets out the work that was undertaken. 

15 different work, that must be viewed in the context of the c 
the receivership and, in particular, the number and natur 

The remuneration is sought, essentially, on a time- ostin 
is appropriate, particularly having regard to th 

20 been the subject of approval by various jud ." 

25 

I make orders in te 

30 

3 
Tucker & Cowen Solicitors 

tisfied that it 

JUDGMENT 
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HW~BSWORTH 
Our Ref: DOF:ECS:683682 

16 November 2018 

Ashley Tiplady and Julian Walsh 
Russells Law 
Level 18, 300 Queen Street 
Brisbane OLD 4000 

Email: jwalsh@russellslaw.com.au; atiplady@russellslaw.com.au 

This document, including any attachments, may contain privileged and confidential information intended only for 

the addressee named above. If you are not the intended recipient please notify us. Any unauthorised use, 

distribution or reproduction of the content of this document is expressly forbidden. 

Dear Colleagues 

LMIM as responsible entity of the LM First Mortgage Income Fund (FMIF) 
LMIM as responsible entity of the LM Currency Protected Australian Income Fund 
(Receiver and Manager Appointed) (CPAIF) 
LMIM as responsible entity of the LM Institutional Currency Protected Australian 
Income Fund (Receiver and Manager Appointed) (ICPAIF) 
Supreme Court of Queensland Proceeding Number 13534 of 2016 (Proceeding) 

We refer to Supreme Court of Queensland proceeding BS3508 of 2015, in which an 
application by your client is returnable before the Court on Monday, 19 November 2018 
(Liquidator's Proceeding). 

1. Application in Liquidator's Proceeding 

1.1 By his application in the Liquidator's Proceeding, your client seeks a range of 
directions, including, by sub-paragraph 1 (a), a direction that subject to certain costs 
orders sought in his favour, your client "be directed to act as contradictor' in respect 
of (relevantly) Supreme Court of Queensland proceeding 13534 of 2016 (Feeder 
Funds Proceeding). 

1.2 The purpose of this letter is to notify you that our client considers that your client 
ought undertake not to press for the direction referred to at paragraph 2 above at the 
hearing on 19 November 2018, as it is an application properly to be made in the 
Feeder Funds Proceeding and not the Liquidator's Proceeding, and any application in 
the Feeder Funds Proceeding ought be filed and served on the parties in that 
proceeding in an orderly manner in accordance with the UCPR. 
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2. Background 

2.1 On 13 June 2018, the Court made representation orders in the Feeder Funds 
Proceeding. We enclose a copy of the orders. The Court relevantly directed that: 

(a) the interests of LMIM in its capacity as responsible entity of the Feeder Funds 
as first defendant and third defendant be represented in the Feeder Funds 
Proceeding by our client in his capacity as receiver and manager of LMIM in its 
capacity as responsible entity of the Feeder Funds (sub-paragraph 3(b) and 
(c)); and 

(b) the interests of LMIM in its own capacity as fourth defendant be represented by 
your client in his capacity as the liquidator of LMIM (sub-paragraph 3(d)). 

2.2 Your client was served with the application giving rise to these orders, and consented to 
the order at (b) above. 

2.3 The orders made on 13 June 2018 further provide for the production of documents in 
aid of a mediation (paragraphs 9 to 11 ); for notifications to be given to the members of 
the Feeder Funds (paragraphs 12 to 15); and for a mediation to be completed by 28 
September 2018 (paragraphs 16 to 23). The date of the mediation was varied by 
subsequent order of the Court providing for the mediation to be held on 5 and 6 
November 2018. 

2.4 The mediation was held on 5 and 6 November 2018. The dispute was not resolved by 
the end of the mediation. With the consent of the mediator, the parties agreed to 
adjourn the mediation while settlement discussions continued. The mediation has been 
adjourned to Tuesday, 20 November 2018, being the day after your client's application 
is to be heard in the Liquidator's Proceeding. 

2.5 In the meantime, on 10 October 2018, your client filed his application in the Liquidator's 
Proceeding. 

2.6 The first notice we received of it was by your letter dated 6 November 2018 (being the 
second day of the mediation). Our client was not served with it. We recently 
downloaded it from the Queensland Courts website, together with the supporting 
affidavit of your client sworn on 12 November 2018. 

3. The Feeder Funds Proceeding 

3.1 The directions sought by your client in the Liquidator's Proceeding referred to at 
paragraph 1.1 above appear to be directed at displacing or modifying the representation 
orders in the Feeder Funds Proceeding referred to at paragraph 5 above. That said, we 
are unsure of the intended legal and practical effect of a direction that your client "be 
directed to act as contradictor' in respect of the Feeder Funds Proceeding, in the 
context of the existing representation orders. The affidavit of your client sworn on 12 
November 2018 does not assist to elucidate the intended legal and practical effect of 
the direction. We would be grateful if you could explain it to us. 

3.2 As you know, since 13 June 2018, our client has proceeded to prepare for and attend a 
mediation and participate in settlement discussions in respect of the Feeder Funds 
Proceeding, at significant expense to his appointor, on the basis of the representation 
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orders made on 13 June 2018 with your client's consent. Our client intends to continue 
to pursue those discussions on the basis of the representation orders, in accordance 
with what he considers to be his duty to do so. 

3.3 We would be grateful if you could also explain to us why your client: 

(a) seeks the orders the subject of the application in the Liquidator's Proceeding, 
given he consented to the orders of 13 June 2018 and as a result of which 
significant expense has been incurred; and 

(b) why your client filed his application on 10 October 2018 but did not notify our 
client of it until your letter dated 6 November 2018. 

3.4 Please let us know whether your client will undertake not to press for the relief referred 
to at paragraph 2 above at the hearing of his application in the Liquidator's Proceeding 
on 19 November 2018. 

Yours sincerely 

f.· . .,, .. / ---­-:::Jr/~ 

David O'Farrell 
Partner 
HWL Ebsworth Lawyers 

+61 7 3169 4844 
dofarrell@hwle.com.au 

cc. dschwarz@tuckercowen.com.au 
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Elizabeth Singleton 
Solicitor 
HWL Ebsworth Lawyers 

+61 7 3169 4915 
esingleton@hwle.com.au 
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