P of

COLORADO State Revolving Fund (SRF) Guidance

Department of Public

Health & Environment SRF requirements for projects utilizing a

Construction Manager at Risk (CMAR) process

This guidance is intended to assist SRF applicants that may be utilizing a CMAR process in understanding the
SRF program requirements applicable to the request for proposal process and construction contracting.

CMAR Request for Proposal
(RFP) Phase

CMAR Guaranteed Maximum
Price (GMP) Phase
(e.g. 30%, 60%, 90% GMP
etc.)

CMAR Construction Contract
Phase

> Submit CMAR RFP package to
GLU project manager for review a
minimum of two weeks before the
RFP is advertised.

> RFP advertisement should be
posted a minimum of 30-days
before proposals are opened.

> RFP package should include
complete SRF Required
Specifications as a reference for
construction requirements.

> RFP package should clearly
outline required procedures for
submitting proposals, evaluation
criteria and award procedures.
Also, package should include
information on procedures for
acceptance of final GMP and
construction contracting; and
procedures if CMAR is not
contracted for construction (eg.
negotiate with the other qualified
CMAR RFP bidders, re-bid etc.).

> The published RFP
advertisement, bid tabulation,
evaluation of proposals and notice
of award must be submitted to the
GLU project manager.

> (IF REQUIRED) Disadvantaged
Business Enterprise (DBE)
procurement:

> CMAR should consider all the
requirements in the SRFE
Required Specifications in
developing GMP packages (e.g.
Davis-Bacon wages, American
Iron & Steel (AIS), Build
America, Buy America (BABA)
etc.).

> Note: Final design plans and
specifications must be
submitted to the Water Quality
Control Division engineering
section prior to SRF loan
application.

> (IF REQUIRED)
Disadvantaged Business
Enterprise (DBE) procurement:

e DBE procurement efforts
should occur at or
before the final GMP
stage.

e ADBE solicitation list
(see resources below)?
must be developed and
DBEs solicited.

e DBEs should be solicited
at least 30 days before
any bid deadline.

e Submit the full DBE
solicitation list (use DBE
6100-4 form or separate
list with same info) to
GLU project manager.

> CMAR typically submits final
GMP to owner for review (the
CMAR contract should describe
the required percent level of
design completion for the final
GMP).

> Documentation of owner
review and acceptance of final
GMP should be submitted to the
GLU project manager.

> Construction contract based on
accepted final GMP must include
the SRF Required Specifications
and include the current
applicable Davis-Bacon wage
determination at the time of
construction contract execution.

> Executed construction contract
must be submitted to the GLU
project manager.

> (IF REQUIRED) Disadvantaged
Business Enterprise (DBE)
procurement:

e Submit list of DBEs to be
contracted to GLU project
manager

e DBE solicitation list and
bidder list should be
maintained throughout
construction to be used
for soliciting additional
DBEs if needed.
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e GLU project manager e Submit documentation e Provide all contracted
notifies owner during CMAR of all solicitation DBEs with DBE 6100-2
RFP review if DBE responses and submit form.
requirements apply. completed DBE 6100-3 e The prime construction

e CMAR RFP advertisement form with DBE bids to contract and all
should include DBE Bid GLU Project Manager. sub-contracts must include
Advertisement Language the required
(see below).’ Non-discrimination/40 CFR

e CMAR RFP package should 33 term and condition
indicate that the SBA and clause as indicated in the
MDBA provide assistance to SRF Required
DBEs.? Specifications.

e |f DBEs are potential sources
for the CMAR or bidders will
subcontract any work for the
CMAR contract, DBE
solicitation efforts should be
completed by owner and
bidders during the RFP
phase.

e Awarded CMAR contract
must include the required
Non-discrimination/40 CFR
33 term and condition
clause as indicated in the
SRF Required Specifications.

Importan

e The guidance herein relates strictly to the Colorado SRF Program and does not include guidance for any
local, state, or federal procurement requirements. The Owner is responsible for adhering to all applicable
local, state, and federal procurement requirements.

e For projects that require DBE procurement, the Owner is responsible for adhering to all requirements
included in the DBE section (Section 7) of the SRE Requir ifications for the project. Please note that
not all requirements are covered in this guidance.

Footnotes:

"The following sample language may be used in the RFP advertisement: "This project may receive funding from the
Colorado State Revolving Loan Fund (SRF) program and bidder’s attention is called to the SRF requirements included
in the RFP package. The contract includes Disadvantaged Business Enterprise (DBE) requirements and goals.
Certified DBEs are encouraged to bid."

ZSmall Business Association (SBA), Minority Business Development Agency (MBDA) of the department of commerce.
3Recommended resources for developing DBE solicitation lists include the CDOT DBE directory at Colorado Unified
Certification Program (dbesystem.com)



https://www.sba.gov/
https://www.mbda.gov/
https://coucp.dbesystem.com/
https://coucp.dbesystem.com/
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CMAR Services for the Silt WTP Expansion and Improvements Project

1. Background

1.1 Introduction

The Town of Silt (Owner) has issued this one-step solicitation for the Silt Water Treatment Plant
Expansion and Improvements (Project) and invites responses from interested parties to this request for
proposals (RFP). Firms interested in providing construction management at-risk (CMAR) services for the
Project should submit their Proposal according to the requirements set forth in this RFP, including the
format and content guidelines in Section 5. Proposals will be reviewed, evaluated, and ranked using a
best-value selection process, as described in Section 6, for award of the CMAR Contract, which is
provided as RFP Attachment C (Draft CMAR Contract).

The capitalized terms in this RFP have the meanings as first used in the text of this RFP and/or as
defined in RFP Attachment A (Definition of Terms).

The Project is to be designed and constructed in two phases using the CMAR delivery method:

e Phase | preconstruction services encompass constructability reviews, value engineering,
estimating, and scheduling activities. Phase | is completed when there is agreement on the
Project schedule and price in the form of an executed guaranteed maximum price (GMP)—
usually when the design is approximately 60% to 90% complete.

e Phase Il construction services, in which the CMAR assumes the general contractor role,
encompass further design review, procurement of subcontractors and vendors, self-performance
of certain elements of the construction (where permitted and at the Owner’s discretion), and full
construction and commissioning.

In no event will the Owner be liable for any costs incurred by any Proposer or any other party in
developing or submitting a Proposal.

1.2 Project Objectives

By selecting the CMAR delivery method for this Project, the Owner expects the CMAR to collaborate
closely with the Owner and its Design Engineer during Phase | to develop a design that achieves the
Owner’s objectives at a mutually agreeable GMP for delivery of the Project. The Owner also expects the
CMAR to construct the Project, as designed, within the agreed-on price and schedule, through
commissioning and startup. The following Project-specific objectives are provided to give Proposers a
better understanding of the Project and the work to be performed.

e Cost Surety: Develop cost model and/or GMP to aid the Owner in securing the necessary and
appropriate project funding through State Revolving Fund (SRF) loan program or other sources.

e Maintenance of Facilities: Avoid or reduce impacts to existing operations and maintenance due
to construction activity. Maintain operation of treatment plant within compliance of treated water
requirements throughout construction.

e Schedule: Achieve the scheduled completion date of the project as noted herein.
e Quality: Deliver the proposed facilities consistent with the project design and specifications.
e Cost: Minimize capital and lifecycle cost.

o Safety: Implement an effective safety program incorporating industry best practices.

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
Copyright © 2022, Water Collaborative Delivery Association. All rights reserved.
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2. Project Overview

2.1 Project Site and Location

The Town of Silt's Water Treatment Plant (WTP) is located on the west side of Town on the north bank of
the Colorado River. The existing WTP was constructed in 2005 and includes flash mixing, a plate settler,
microfiltration, and disinfection by chlorination. Potable water is pumped directly into the distribution
system that includes 3 storage tanks. The WTP includes a backwash process and residuals pond. The
existing WTP is rated for hydraulic capacity of 1 mgd but is only able to produce 0.6 mgd. The raw water
and WTP system currently consists of the following:

e Two raw water pumps, two alluvial wells, raw water piping to the WTP, and electrical and control
equipment.
e Coagulant addition, a flash mixer, and plate settler.
e Memcor Axis microfiltration system with two parallel trains.
e Aclearwell.
e Chemical storage and delivery for chlorine and coagulant.
2.2 Project Scope

The proposed improvements have been developed to expand and upgrade the facility to increase
capacity and resiliency and improve water quality concerns associated with highly variable source water
turbidity levels, iron and manganese, and disinfection byproducts. The improvements will also provide
required facility redundancy, accommodate planned future growth of the Town, and improve operations.
The recommended facility improvements take into consideration the treatment needs based on current
and anticipated permit compliance requirements for the WTP. The recommended improvements will
upgrade the permitted capacity of the WTP to 2.0 mgd with plans for expansion to 3.0 mgd. The
recommended improvements are listed below.

e Replacement of the raw water pumps and controls.

e Ballasted coagulation/flocculation/sedimentation pretreatment system. Two trains with 1 mgd
capacity each.

e Mixed media filtration system that also removes iron and manganese. Two trains with 1 mgd
capacity each.

o Ultraviolet disinfection system.

e Potable water distribution pumps.

e A new building to house the new treatment trains and equipment.

e Modifications to the existing building to house the chemical storage and delivery systems.

A site plan for the existing and proposed treatment facilities is shown on the drawings available in the
Project Background Documents. Care will need to be taken during design to ensure that the existing
treatment processes can continue to operate while the new facilities are being constructed. Phasing plans
will be developed with the selected CMAR.

Additional information specific to the Project scope, design standards, and technical requirements are
described in more detail in RFP Attachment D (Index of Project Background Documents) and RFP
Attachment E (State Revolving Fund Required Specifications).

Certain Project background documents are being made available to Proposers via the Town of Silt
website, see RFP Attachment D (Index of Project Background Documents) for the purpose of illustrating

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
Copyright © 2022, Water Collaborative Delivery Association. All rights reserved.
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the scope and scale of the Project based on its current definition. The Owner is providing these
documents only for the purpose of informing Proposal development and does not confer a license or
grant for any other use.

2.3 Project Budget and Funding

The total cost for CMAR services (Phase | and Phase 1) is currently budgeted at approximately $28
million which is based on the Design Engineer's AACE Class 4 Opinion of Probable Construction Cost.
This figure does not include the Owner’s other Project costs, such as design services, professional
advisory services, property or access rights, site investigations, environmental studies, certain
governmental approvals, etc. The Owner may choose to fund a portion of this project through an SRF
loan to provide the capital funding needed for the Project. Potential funding sources may also include, but
are not limited to, grants or loans through the Department of Local Affairs (DOLA) and the sale of
municipal bonds.

This project may be subject to the following SRF requirements: cost and effectiveness certification
(WPCRF only), fiscal sustainability plan (WPCRF only), architectural and engineering certification,
signage, disadvantaged business enterprise, and requirements outlined in the construction SRF
specifications and any additional requirements as outlined in the capitalization grant. See RFP
Attachment E (State Revolving Fund Required Specifications) for additional requirements.

2.4 Project Schedule

Table 2.1 illustrates the anticipated Project schedule. The Project schedule has been developed based
on completion of activities necessary to increase capacity to meet Town growth. Proposers should
provide feedback regarding the feasibility of this schedule, project risks which may cause delay, and
proposed alternative schedules in their Project Approach.

Table 2.1 Project Schedule

EVENT/MILESTONE DATE

30% Design Workshop Early March, 2023
30% Design Submittal Mid-March, 2023
60% Design Workshop Late May, 2023

60% Design and Cost Model Submittal Mid-June, 2023

90% Design Workshop Late August, 2023
90% Design and GMP Submittal Mid-September, 2023
Final GMP Negotiation November 2023
100% Design Workshop Early November, 2023
100% Design Submittal Mid-November, 2023
Substantial Completion September 2025
Final Completion November 2025

3. CMAR Services

3.1 General

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
Copyright © 2022, Water Collaborative Delivery Association. All rights reserved.
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As noted in Section 1, and more fully described in RFP Attachment B (Scope of CMAR Services), the
CMAR will provide services in two distinct phases. RFP Attachment B (Scope of CMAR Services)
includes detailed definitions of the Phase | scope of CMAR services.

The scope of CMAR services is the basis for Phase | pricing, which shall be submitted in accordance with
RFP Section 5.3.11, and RFP Attachment F (Pricing Information Form).

3.2 Roles and Responsibilities

Table 2 below delineates the roles and responsibilities of the Owner and CMAR to ensure Project

Success.

Table 3.1 Roles and Responsibilities
ROLE
Project Management

OWNER CMAR

o Make day-to-day decisions

o Approve design and construction
plans

» Manage contracts with Design
Engineer and CMAR

o Provide Project funding
o Approve scope changes
o Coordinate with Owner operations

« Single point of contact with the
Owner’s Project Manager for
construction-related items

o Develop and implement Project
management and quality
management plans

o Perform risk management and
mitigation activities

o Establish and maintain change order
management plan

 Develop and implement Project
health and safety practices

o Facilitate resolution of Project issues
and challenges

Preconstruction Services

« Manage interface between design
and construction teams

« Review Phase | deliverables and
submissions

e Furnish existing studies and data
including record drawings, preliminary
studies, etc.

o Provide access to site/easements

« Obtain government approvals and
permits for which the Owner is
responsible

o Review Phase Il Construction Price
Proposal; negotiate Phase Il
Construction Price Amendment in
good faith

e Prepare and maintain a Project cost
model and Project schedule

o Provide constructability input during
Phase |

 Prepare equipment and subcontract
procurement plan

o Develop Phase Il Construction Price
Proposal at the 60% level for
submittal to the SRF program

o Updated GMP at the 90% level and
negotiate Phase Il Construction Price
Amendment in good faith

o Provide additional Owner-requested,
Project-specific services necessary
for Project success

o Attend biweekly construction meeting

o Develop and update a risk register
with project risks and contigencies

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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ROLE OWNER CMAR

Construction Services

o Participate in construction Project
meetings

o Monitor construction activities

o Coordination of engineering services
during construction

o Ensure timely responses to
construction submittals (e.g.,
submittals, requests for information,
notices, etc.) as defined in the
contract

 Deliver constructed work

» Manage self-performing and
subcontracted work

o Manage craft labor
» Maintain site safety and security
o Coordination with Design Engineer

» Obtain government approvals and
permits for which the CMAR is
responsible

 Provide warranty coverage for
constructed work

Commissioning and Startup

o Lead the team in the early
development of the facility
commissioning plan with
responsibilities clearly delineated

o Manage Design Engineer’'s
preparation of facility O&M manual

e Engage meaningfully in
commissioning, startup, and training
activities and prepare for hand-off
from CMAR

» Coordinate construction activities with
and lead assigned testing,
commissioning, startup, and training
activities, coordinating with Owner’s
O&M staff to minimize impacts

o Provide timely and complete
submission of manufacturer’s
equipment O&M materials

Design Engineer: The Design Engineer will prepare all design documents, work collaboratively with the
Owner and the CMAR, and provide services during construction to ensure that the Project as constructed
conforms to the design intent, Project technical requirements, and Owner’s objectives.

Roles and responsibilities are more fully described in RFP Attachment B (Scope of CMAR Services)
and RFP Attachment C (Draft CMAR Contract).

4. Procurement Process

4.1 Acknowledgment of RFP and Proposer Representative

Each potential Proposer should provide the Owner, within 10 days of receipt of this RFP, an
acknowledgment that they have received the RFP and are a potential Proposer. Such acknowledgment
shall identify and provide full contact information for the Proposer representative, who shall be the
Proposer’s single point of contact for the receipt of any future documents, notices, and addenda
associated with this RFP. Such acknowledgment must be sent in writing and a copy electronically

transmitted to the Owner contact.

4.2 Communications with Owner Contact

On behalf of the Owner, Trey Fonner will act as the sole point of contact for this RFP and shall administer
the RFP process. All communications shall be submitted in writing, or by email, and shall specifically
reference this RFP. All questions or comments should be directed to the Owner contact as follows:

Trey Fonner

Public Works Director

Town of Silt

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
Copyright © 2022, Water Collaborative Delivery Association. All rights reserved.
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213 N. 7t Street

PO Box 70

Silt, CO 81652

(970) 876-2353 Ext. 106
trey@townofsilt.org

No contact with Owner staff or any public officials concerning the Project during the procurement process
outside of formal procurement meetings herein is allowed. A violation of this provision may result in
disqualification of Proposer. No obligation on behalf of the Owner shall exist with any interested Proposer
until a CMAR contract is finalized and signed by the Owner and the selected Proposer, and then, only
with the Proposer with whom the Owner enters into the CMAR contract.

4.3 Procurement Schedule

Following is the project procurement schedule.

Table 4.1 Procurement Schedule

MILESTONE DATE

Issue RFP 1/30/2023
Deadline to Acknowledge RFP and Indicate Interest 2/7/2023
Pre-Proposal Meeting 10:00 a.m. MST on 2/9/2023
Deadline to Submit Questions 212412023

Final Addendum 3/2/2023

Proposal Submission Deadline 12:00 p.m. MST on 3/9/2023
Interviews (optional) Week of 3/13/2023
Selection Announcement & Award of Contract 3/22/2023

4.4 Pre-Proposal Meeting and Site Tour

Owner will provide access to the site for interested parties. A mandatory pre-proposal meeting will be held
at the Town of Silt Office located at 231 N. 7t Street on the date indicated above. Attendees will have the
opportunity to tour the Project site to familiarize themselves with site conditions and constraints. Remote
attendance through Microsoft Teams will be permitted in lieu of attending in person. Proposers shall
advise the Owner contact by 2/9/2023 of the names of individuals who will attend the meeting and site
tour in-person as well as to obtain an invitation for the remote pre-proposal meeting option.

5. Proposal Submission Requirements

5.1 Submittal Place and Deadline

The Owner invites Proposers to submit Proposals according to the requirements set forth in this RFP.
Proposals in response to this RFP must be submitted by the individual before the deadline indicated
above. Proposals must be fully compliant with the requirements contained within this RFP.

Submit one electronic version of the Proposal in PDF format via email to Owner Contact identified above.
Alternatively, proposals may be submitted via PDF on flash drive at the Owner Contact’s physical location
indicated above.

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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Each Proposer assumes full responsibility for timely delivery of its Proposal at the required location. Any
Proposal received after the submittal deadline will be deemed non-responsive and deleted or
returned unopened. The delivered packaging containing the Proposal documents must be sealed and
note the following information on its face:

e “Proposal Enclosed for CMAR Services for the Silt WTP Expansion and Improvements Project”

e Name of Proposer

e Return Address of the Proposer
Proposals may be amended or withdrawn only by written notice prior to the Proposal opening. Proposal
amendments must be submitted in a sealed envelope. Amendments or withdrawals received after the
Proposal opening will not be effective, and the original Proposal submitted will be considered. The
Proposer agrees that his/her Proposal will not be withdrawn within sixty (60) calendar days following

opening of the Proposals, and that during such time the Proposal will remain firm and irrevocable. The
Owner reserves the right to reject any or all Proposals, and to waive any technical defects in Proposals.

The Owner reserves the right to request clarification of information submitted and to request additional
information from one or more CMARSs after the deadline for receipt of Proposals.
5.2 Submission Format

The Proposal must not exceed 15 total pages (8% x 11-inch with 1-inch or greater margins; up to 2 pages
of the total page count may be 11 x 17 inch tri-fold format). The page limit excludes the transmittal letter,
index or table of contents, front and back covers, title pages/separation tabs, and proposal appendices. A
font similar in size to or larger than Times New Roman font eleven (11) point must be used in Proposal
Parts 1 - 4.

The submitted PDF must contain bookmarks for each section listed in Section 5.3.

5.3 Submission Content

The content requirements set forth in this RFP represent the minimum content requirements for the
Proposal. It is the Proposer’s responsibility to include information in its Proposal to present all relevant
qualifications and other materials. The Proposal, however, should not contain standard marketing or other
general materials. It is the CMAR'’s responsibility to modify such materials so that only directly relevant
information is included in the Proposal.

The Proposal must include the following information in the order listed below:

e Transmittal Letter

e Part 1 — Executive Summary

e Part 2 — Proposer Profile and Key Firms

e Part 3 — Project Team Structure and Key Personnel

e Part 4 — Relevant Project Experience

e Part5 - Project Approach

e Appendix A—Supporting Financial and Company Documentation
e Appendix B—Resumes

e Appendix C—Draft CMAR Contract Comments

e Appendix D—Pricing Information

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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5.3.1 Transmittal Letter

Proposers must submit a transmittal letter (two-page maximum) on the Proposer’s letterhead. It must be
signed by a representative of the Proposer who is authorized to sign such material and to commit the
Proposer to the obligations contained in the Proposal. The transmittal letter must include the name,
address, phone number, and email address for the Proposer contact and must specify who would be the
Proposer’s signatory to any contract documents executed with the Owner. The transmittal letter may
include other information deemed relevant by the Proposer.

The transmittal letter must affirm compliance with requirements of this RFP and confirm receipt of all
addenda.

5.3.2 Part 1 — Executive Summary

The executive summary (maximum two pages) must include a concise overview of the key elements of
the Proposal. The executive summary shall not be used to convey additional information not found
elsewhere in the Proposal.

5.3.3 Part 2 — Proposer Profile and Key Firms

A detailed and complete description of the Proposer and Key Firms must be provided in Part 2 of the
Proposal.

Proposer Profile

Required information applies to the Proposer and not to Key Firms. In the case of a joint venture, both
parties must provide requested information. The Proposer profile must include the following information:

e General Information. Provide general information about the Proposer, such as lines of business
and service offerings, locations of home and other offices, number of employees (professional
and nonprofessional), years in business, and evidence of required licenses. Provide licenses in
Appendix A (Supporting Financial and Company Documentation) of the Proposal.

e Proposer Legal Structure. Identify whether the Proposer is organized as a corporation, limited
liability company (LLC), general partnership, joint venture, limited partnership, or other form of
legal entity. Describe how the Proposer has used this structure, or a similar structure, to deliver
similar projects. As applicable, provide information on owners of the Proposer who hold an
interest of 10% or more in Proposal Appendix A (Supporting Financial and Company
Documentation).

e Project Office Location. Identify where the Proposer intends to maintain its Project office(s) and
the location where the construction management work will be performed.

e Safety. Provide a summary description of the Proposer’s corporate safety program and include
safety statistics or records indicating categories of accidents and their incidence or frequency
rates for the past three years. The following safety records must be provided for the Proposer for
the past three years:

0 The experience modification rate (EMR) calculated by the National Council on
Compensation Insurance or similar rating bureau. (The EMR is also referred to
as the experience modification rating, experience modification factor, experience
modifier or X-mod.) Where this value is greater than the industry average of 1.0,
Proposer may provide mitigating information to explain the reasons for the EMR
rating in Appendix A (Supporting Financial and Company Documentation).

0 The days-away-from-work injury incidence rate. A day-away-from-work injury is

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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an injury that prevents an employee from returning to his or her next regularly
scheduled shift. The incidence rate is calculated by multiplying the number of days-
away-from-work injuries for the particular year by 200,000 and then dividing the
product by the person-hours worked for that year.

The Proposal must provide the following additional information pertaining to factors or events that have
the potential to adversely impact the Proposer’s ability to perform its contractual commitments. If any of
the questions below are answered in a manner that indicates that any of these unfavorable factors or
events are present, it is the Proposer’s responsibility to: (1) describe in detail the unfavorable factor or
event and (2) provide sufficient information to demonstrate that the unfavorable factor or event will not
adversely impact the Proposer’s ability to perform its contractual commitments. Include the following
information in Appendix A (Supporting Financial and Company Documentation):

e Financial Condition. Provide financial statements for the Proposer for the past three years and
quarterly financial statements, certified by the chief financial officer, for the current year. For
publicly traded companies, reference to U.S. Securities and Exchange Commission 10-K filings
and any recent 10-Q findings are adequate. For entities that are not publicly traded, provide
audited financial statements for the same period. If the Proposer is a joint venture, LLC, or
partnership, such financial statements must be provided for each partner or member.

e Payment and Performance Bonds. Provide a letter issued by the Proposer’s surety company to
verify the availability of a bond of at least 31 million dollars for this Project. The surety must be
authorized by law to do business in Colorado and must have an A.M. Best Company Financial
Strength Rating (FSR) of “A MINUS” or better. The surety company must be listed in the U.S.
Department of Treasury’s Circular 570.

e Insurance. Provide a letter from the Proposer’s insurance company or broker stating its ability to
acquire and provide the minimum limits for the required insurance provided in ATTACHMENT C
(Draft CMAR Contract). The required insurance must be obtained and maintained from
insurance companies that have an A.M. Best Rating of “A:VII” or better and are duly licensed or
authorized in Colorado.

e |Legal Proceedings and Judgments. List and briefly describe any pending or past (within five
years) legal proceedings and judgments, or any contingent liability that could adversely affect the
financial position or ability to perform contractual commitments to Owner. If no such proceedings
or judgments are listed, provide a sworn statement to that effect from the Proposer’s general
counsel.

e Completion of Contracts. Has the Proposer failed to complete any contract, or has any contract
been terminated due to alleged poor performance or default within the past 10 years? If so,
describe the circumstances.

e Debarred from Bidding. Has the Proposer been debarred within the past 10 years, or is it
currently under consideration for debarment, on public contracts by the federal government or by
any state? If so, describe the circumstances.

Key Firms
Identify and provide general information for any Key Firms included on the Project Team. Include EMR

safety records for the past three years for each Key Firm anticipated to be responsible for construction
activities.

DBE Participation

Address how DBE requirements will be met for this project, see Attachment E (State Revolving Fund
Required Specifications). Clarify if any DBEs are included on the project team or how DBE sub-
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contractors will be solicited and engaged during bidding and development of the GMP and utilized
through construction to meet project goals.

5.3.4 Part 3 — Project Team Structure and Key Personnel

Describe the structure and management of the Project Team. Note that any change in the Key Firms or
Key Personnel included in the Proposal are subject to the provisions outlined in RFP Section 7.5
(Obligation to Keep Project Team Intact), which requires Owner approval of such changes.

Project Team Structure

e Describe the scope of the Proposer’s and each Key Firm’s services and responsibilities.

e Include organizational chart(s) showing reporting relationships and responsibilities of the
Proposer and Key Firms during Phases | and Il.

Key Personnel Experience and Qualifications

e Include organizational chart(s) identifying all Key Personnel (and their firm affiliations) and
showing reporting relationships of all Key Personnel (along with their firm affiliations) during
Phases | and Il. Minimum Key Personnel include:

e Project Director — Individual most responsible for the successful delivery of the project

e Project Manager — Primary contact responsible for the overall delivery of the project including
planning, design review, construction, and commissioning

(o}

Preconstruction Manager — Individual responsible for constructability review, permit
setup, cost estimating, procurement, Phase Il construction price development, and
other tasks as needed

Construction Manager — Individual responsible for the delivery of the construction
phase of the project; responsible for providing constructability reviews during
design and managing the team resources and schedule to deliver the construction
phase of the project

Site Superintendent — Individual assigned to the project full time in the field to
manage, make safe, and provide quality control for all construction activities,
trades, subcontractors, and team field staff on the project site

Commissioning and Start-up Manager — Responsible for leading development of a
commissioning and start-up plan during the design phase and implementing the
plan during the construction phase

Safety Manager — Individual with overall responsibility for project safety and
development and implementation of project safety plan

Quality Manager — Individual with overall responsibility for development,
implementation, and management of the project quality plan

Lead Estimator — Individual responsible for development of preconstruction
estimates, cost model, and Phase Il construction price development

Proposers may identify additional Key Personnel they deem to be critical to Project
success.

e Describe Key Personnel individual qualifications and experience and how it aligns with their
proposed role. Specifically discuss Project Manager's experience leading similar teams.
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e Provide resumes for all Key Personnel in Appendix B (Resumes). Resumes must be limited to
two pages per individual and include:

o0 Academic and professional qualifications

o Professional registration(s) (as applicable)
0 Tenure with organization and industry
o]

Experience as it relates to the Project and to the individual's specified role on the
Project

e Describe how the Project Manager will ensure ongoing integration of Proposer personnel with
Owner and Design Engineer through both Phases | and Il. Describe how the team will interact
with each other, the Owner, and Design Engineer during both Phase | and Phase Il, highlighting
differences between phases.

e Describe how the Project Team'’s qualifications and experience are of unique benefit to the
Project in light of the Proposer’s Project approach described in Part 5.

5.3.5 Part 4 — Relevant Project Experience
The proposal must describe the performance history and experience of the Project Team on similar
projects and must also provide information concerning safety.

e Describe the performance history and experience of the Project Team on similar projects,

including a description of past working relationships.

e The Proposer shall submit a minimum of 4 and up to 6 reference project descriptions to
demonstrate relevant experience with projects of similar scope and scale for municipal clients in
the United States, completed in the last 10 years, with a preference for collaborative delivery
projects.

e Each project description shall contain at least the following information:
o0 Project name and location

Name of owner

Owner reference and contact information

Delivery model

Role of Proposer and/or Key Firm(s)

Initial and final contract value and reason for change

Scheduled and actual completion dates

Description of the project showing relevance to this project

0O O O O O o o o

Names of Key Personnel that participated in project and are included in this
Proposal, along with a clear description of the roles and responsibilities of each

e Provide a one-page summary table to cross-reference the Project Team (CMAR, Key Firms, and
Key Personnel) with participation in the reference projects.

5.3.6 Part 5 — Project Approach
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Provide a conceptual description of the Proposer’s approach for managing and performing its services
during both Phase | and Phase Il. Specifically address the following:

e Describe how a collaborative relationship with the Owner and Design Engineer would be
established during preconstruction-phase development, scheduling, cost estimating and risk
management.

e Discuss how the design and construction processes will interface. Include how constructability
issues, construction document packaging, value engineering, and risk issues will be addressed.

e |dentify specific value engineering alternatives that will be evaluated during the preconstruction
phase and the methods used to identify the design, schedule, and cost impacts.

e Discuss project schedule and phasing. Identify and address challenges with the preliminary
sequence of activities identified herein.

o Identify the work elements critical to the Project’s success and how these components will be
addressed.

e Describe the process for developing the GMP including the approach to establishing contingency
and for developing early-out equipment and/or construction packages.

e Describe how the Proposer will adhere to the GMP during the construction phase.

e Describe the communication approach and tools that will be utilized to ensure the timely delivery
of high-quality services and coordination among Proposer, Owner, Design Engineer, and other
Project stakeholders.

o |dentify and discuss key Project risk factors and the approach for mitigation.

e Provide a project schedule showing all key milestones, and identification of the specific
approaches to meeting the schedule. Describe construction sequencing ideas to improve
schedule and overall efficiency of project execution.

5.3.7 Appendix A—Supporting Financial and Company Documentation (SUBMIT UNDER
SEPARATE COVER)

Appendix A must include all information required in Section 5.3.3 of this RFP.

5.3.8 Appendix B—Resumes

Appendix B must include resumes for all Key Personnel in Proposal, per requirements of Section 5.3.4 of
this RFP.

5.3.9 Appendix C—Draft CMAR Contract Comments (optional)

Proposers may include in Appendix C a detailed markup of the Draft CMAR Contract (including its
exhibits), setting forth all revisions requested by the Proposer. Such comments may take any form that is
convenient to the Respondent, including a tracked-changes markup of the draft in RFP Attachment C
(Draft CMAR Contract).

Appendix C (if included) must explain the rationale for proposed revisions and the associated benefits to
the Owner. Proposers are encouraged to suggest revisions that would more efficiently allocate risk,
improve the parties’ understanding of risk allocation, and improve clarity of any terms of the Draft CMAR
Contract where ambiguities or uncertainties may arise in their application or interpretation.

The Owner is not obligated to accept any of the requested exceptions, modifications, additions, etc.,
submitted by the Proposer in the Draft CMAR Contract comments when negotiating and finalizing the
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CMAR Contract. Furthermore, the Owner may request additional revisions during negotiations and before
finalizing the CMAR Contract. Although the Owner will undertake negotiations of the CMAR Contract, the
CMAR Contract will be treated as a de facto offer that the Owner, in its sole discretion, can accept as is,
which would result in a binding contract between the Proposer and Owner without further negotiations or
revision.

5.3.10 Appendix D—Pricing Information (SUBMIT UNDER SEPARATE COVER)

The Proposer must complete RFP Attachment F (Pricing Information Form)—with all required pricing
information—and include it in a separate PDF as Appendix D (Pricing Information). The scope of CMAR
services for which pricing is required is defined in RFP Attachment B (Scope of CMAR Services) and
RFP Attachment C (Draft CMAR Contract). The cost information provided in the Pricing Information
Form shall be based upon an assumed Project cost and schedule as defined in Section 2 of this RFP.

In scoring the pricing information, Owner will consider the Phase | not-to-exceed price, Rates for Phase I
Services/Construction General Conditions Costs, and CMAR Fee. Rates for Phase I
Services/Construction General Conditions Costs are nonbinding and will serve as the basis for
negotiation between the Owner and CMAR during Phase | and prior to Owner’s acceptance of the Phase
[l Construction Price Proposal.

Please be advised that the Owner is not interested in proposed fees or rates that provide excessive
discounts from the Proposer’s anticipated actual costs for the requested services. If Owner determines (at
its sole discretion) that the fees and rates included in a Proposal are unacceptably below industry norms
or that a Proposer’s fees and rates are substantially or unacceptably below other Proposals, the Owner
may (at its sole discretion) either declare that Proposal to be nonresponsive or seek additional detailed
information from that Proposer concerning the cost basis for its pricing information, prior to rendering a
decision on the Proposal’s responsiveness.

6. Proposal Evaluation and Selection

6.1 General

The Proposals will be reviewed and evaluated by the Owner’s selection committee (with assistance
provided by outside advisors if desired by Owner) according to the requirements and criteria outlined in
this RFP Section 6. During the Proposal evaluation process, written questions or requests for clarification
may be submitted to one or more Proposers regarding its Proposal or related matters. Failure to respond
in a timely manner to any such questions or requests may be grounds for elimination of the Proposer from
further consideration. In addition, the Owner may require that all or a limited number of Proposers
participate in interviews.

6.2 Responsiveness

Each Proposal will be reviewed to determine whether it is responsive to the RFP. Failure to comply with
the requirements of this RFP may result in a Proposal being rejected as nonresponsive. At its sole
discretion, however, the selection committee may waive any such failure to meet a requirement of this
RFP and may request clarification or additional information to remedy a deficiency.

6.3 Minimum Requirements (Pass/Fail)

Each responsive Proposal will be reviewed to determine whether it meets the minimum requirements
outlined in this subsection. At its sole discretion, the selection committee may waive any failure to satisfy
such requirements and may request clarification or additional information to address any questions that
may arise in this regard. Any Proposal that does not satisfy all of the following minimum requirements
may be rejected:
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e Financial condition of Proposer is sufficient to undertake and complete a $28 million Project.
e Ability of the Proposer to demonstrate it has bonding capacity in the amount of $31 million.
e Ability of the Proposer to demonstrate it can provide the required insurance coverage.

e No previous or current legal proceedings and judgments that reflect negatively on the Proposer’s
ability to complete the Project.

e No history of failure to complete contracts.
e Not currently or previously under debarment by any federal, state, or local government entity.

e Licensing and registration. The Proposer and other Key Firms included in the Proposal must be
licensed in Colorado for the type of work to be performed.

6.4 Interviews

If deemed beneficial by the evaluation committee, the highest scoring Proposers will be provided the
opportunity to present their Project approach during formal interviews. Interviews are intended to allow
the Proposers to further explain their written Proposal.

Interviews will be limited to sixty minutes, providing 30 minutes for the Proposers to discuss their Project
approach and where the Proposer’s creativity and innovation will be beneficial to reducing Project cost

and risk. The presentation will be followed by up to 30 minutes of questions posed by selection committee

members. Interview attendees are limited to the Proposer’s Key Personnel identified in the Proposer’s
Proposal. In Owner’s sole discretion interview times may be adjusted.

6.5 Evaluation Criteria

The selection committee will evaluate and rank the responsive Proposals that satisfy the Minimum
Qualification Requirements by applying weighted evaluation criteria, as set forth below, to information
provided in Proposers’ Proposals. Financial condition is evaluated on a pass/fail basis as part of the
Minimum Qualification Requirements.

Table 6.1 Proposal Evaluation Criteria
PROPOSAL PART POINTS CRITERIA

1 — Executive Summary Not Scored
Scored Criteria
e Proposer’s Profile — General information, legal structure,
project office location, safety, experience including ability to
self-perform
, , o Key Firms — General Information & safety
2 - Proposer Profile and Key Firms 10

Pass/Fail Criteria

 Appendix A — Supporting Financial and Company
Documentation - Financial condition performance, ability to
provide required bonds and insurance, legal proceedings and
judgments, completion of contracts, debarment, licenses

e Preconstruction and Construction Phase organizational

3 - Project Team Structure and Key > structure
Personnel o Key Personnel experience and qualifications

« Availability and location of Key Personnel
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PROPOSAL PART POINTS CRITERIA
o Performance history and experience
4 - Relevant Project Experience 15 * Relevant project experience

« Reference contacts

 Approach to establishing collaborative working relationship

» Method of cost estimate development, value engineering, and
open-book development of GMP

o Alternatives identified for beneficial cost and schedule
opportunities

« Approach to establishing and managing project contingency

« Construction phase management of quality, schedule, and
budget

5 — Project Approach 30

o Financial condition

o Ability to secure performance and payment bonds
o Ability to provide required insurance

Pass/Fail o Legal proceedings and judgments

o Completion of contracts

o Debarment

Appendix A - Supporting Financial
and Company Documentation

o Licenses
Appendix B — Resumes - o Scored with Part 3
Appendix C - Draft CMAR Contract d e Proposed contract revisions are subject to negotiation and
Comments (optional) Not score acceptance by Owner following evaluation of proposals

o Phase | Preconstruction Services Fee

Appendix D - Pricing Information 20 e Phase Il Construction Services fee as a percentage applied
against assumed $28 million contract value

In ranking the Proposals and interviews, the selection committee will use a 100-point scale whereby the
maximum points awarded for each of the evaluation criteria will be based on the percentage weight set
forth above.

The selection committee will consider the non-price evaluation and complete its scoring of the non-price
criteria points before opening and evaluating the Pricing Information. Pricing will then be scored as
outlined above to determine the overall ranking.

6.6 Selection

After the evaluation process is complete, the Owner will notify Proposers of the rankings. The top-ranked
Proposer will be either selected for contract award based on its CMAR Contract comments or offered the
opportunity to negotiate the final terms of the CMAR Contract. If negotiations with the top-ranked
Proposer are not successful, the Owner may either select or negotiate with the next highest-ranked
Proposer (and so on for lower-ranked Proposers until either a contract is reached or negotiations with all
ranked Proposers end). At any time prior to CMAR Contract execution, the Owner also has the option to
have the Design Engineer complete the design and then to proceed as with a traditional design-bid-build
procurement.
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7. Conditions for Proposers

7.1 Owner Authority

Owner is a home rule municipal corporation organized pursuant to Article XX of the Colorado Constitution
and Silt's Home Rule Charter effective xxxx. The procurement process for this Project is authorized under
the Silt Home Rule Charter and Part 13, Article 25, Title 31, Colorado Revised Statutes.

7.2 Conflicts of Interest

Section 18-8-308, Section 31-4-404(2) and (3), and Sections 24-18-101, et seq., of the Colorado Revised
Statutes mandate the public disclosure of certain information concerning persons doing business or
seeking to do business with the Owner, including affiliations and business and financial relationships such
persons may have with Owner’s officers and employees.

7.3 Proprietary Information

All materials submitted to the Owner become public property and may be subject to disclosure pursuant
to the Colorado Open Records Act, Sections 24-72-201, et seq., C.R.S. If the Proposal contains
proprietary information that the Respondent does not want disclosed, each page containing such
information must be identified and marked “PROPRIETARY” at the time of submittal. Owner will, to the
extent provided by law, endeavor to protect such information from disclosure. The final decision on what
information must be disclosed, however, lies with Owner. Failure to identify proprietary information will
result in all unmarked sections being deemed non-proprietary and available on public request.
Respondents shall not be permitted to mark entire Proposal as proprietary.

7.4 Rights of the Owner

In connection with this procurement process, including the receipt and evaluation of Proposals and award
of the CMAR Contract, Owner reserves to itself (at its sole discretion) all rights available to it under
applicable law, including without limitation, with or without cause and with or without notice, the right to:

e Cancel, withdraw, postpone, or extend this RFP, in whole or in part, at any time prior to the
execution of the Contract, without incurring any obligations or liabilities
e Modify the RFP and procurement schedule

e Waive deficiencies, informalities and irregularities in a Proposal and accept and review a non-
conforming Proposal

e Suspend and terminate the procurement process or terminate evaluations of Proposals received
e Permit corrections to data submitted with any Proposal

e Hold meetings and interviews, and conduct discussions and correspondence, with one or more of
the Proposers to seek an improved understanding of any information contained in a Proposal

e Seek or obtain, from any source, data that has the potential to improve the understanding and
evaluation of the Proposals

e Seek clarification from any Proposer to fully understand information provided in the Proposal and
to help evaluate and rank the Proposers

e Reject a Proposal containing exceptions, additions, qualifications, or conditions not called for in
the RFP or otherwise not acceptable to the Owner.

e Conduct an independent investigation of any information, including experience, included in a
Proposal by contacting Project references, accessing public information, contacting independent
parties, or any other means.
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e Request additional information from a Proposer during the evaluation of its Proposal.

7.5 Obligation to Keep Project Team Intact

Owner expects all firms and Key Personnel proposed to be available to provide services for this Project.
Proposers are advised that all firms and Key Personnel identified in the Proposal shall remain on the
Project Team for the duration of the procurement process and execution of the Project.

Key Personnel are committed to the Project and changes may not be accepted, unless they no longer
work for the firm or the Owner otherwise agrees that a change is appropriate. (The anticipated dates for
award of the CMAR Contract and for completion of the Project are set forth in Section 2.4 of this RFP.) If
extraordinary circumstances require a change, it must be submitted in writing to the Owner contact, who,
at its sole discretion, will determine whether to authorize a change, recognizing that certain circumstances
(such as termination of employment) may occur that are beyond the Proposer’s control.

7.6 Addenda

If any revisions to the RFP or procurement process become necessary or desirable (at the Owner’s sole
discretion), the Owner may issue written addenda. The Owner will issue any such addenda on the
Design-Build Institute of America . It is each Proposer’s responsibility to obtain all addenda prior to
submitting its Proposal.
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Attachment A — Definition of Terms
The definitions of some of the capitalized terms used in this RFP are presented below.

CMAR - Both the construction management at-risk delivery method and the entity that will enter into the
CMAR Contract with the Owner and that will be the single point of accountability to the Owner for delivery
of the services and the Project. The term “CMAR” can refer to either a single entity or a joint venture.

Contract Documents—The contract documents comprise the items listed in the Draft CMAR Contract,
Article 2 (RFP Attachment C).

DBE — Disadvantaged Business Enterprise. Refer to Attachment E (State Revolving Fund Required
Specifications), Section 7.

Design Engineer—The engineering firm that will provide professional design services and have
responsible charge of the design, including preparation of the construction documents: Dewberry
Engineers, Inc.

Draft CMAR Contract—The draft contract, including all of its exhibits, presented as RFP Attachment C
(Draft CMAR Contract).

Key Firms—Firms fulfilling the key roles that must be identified in Proposer’s Proposal and are
committed to work on the Project if Proposer is selected as the CMAR, including subcontractors,
subconsultants and material suppliers.

Key Personnel—The individuals, employed by the Proposer or Key Firms included on the Project Team,
who would fill certain key roles in delivery of the Project and related services, including the positions
described in the RFP.

Minimum Requirements—The requirements set forth in RFP Section 6.3 that, at a minimum, must be
satisfied (or waived by the Owner) in order for the Proposal to be evaluated and ranked according to the
comparative evaluation criteria.

Owner— Town of Gypsum

Project— Gypsum WWTP Expansion and Improvements

Project Team—The Proposer, Key Firms (such as subcontractors and subconsultants), and Key
Personnel identified in the Proposer’s Proposal.

Proposer — The entity responding to this RFP by submitting a Proposal.
Work — Work comprises all construction and other services required by the Contract Documents,

including procuring and furnishing all materials, equipment, services and labor reasonably inferable from
the Contract Documents.
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Attachment B — Scope of CMAR Services

The CMAR will provide the following Preconstruction and Construction Phase services, as identified and
described in the Proposal, and for the price specified in the Fee and Price Proposal.

Phase | — Preconstruction Phase Services

During the Pre-construction Phase, the CMAR will be responsible for collecting all information required to
prepare a Guaranteed Maximum Price (GMP) which must be negotiated and accepted for the start of the
Construction Phase Services. Compensation for the Pre-construction Phase is described in Attachment C
(Draft CMAR Contract). Pre-construction Phase services may include at a minimum:

1. Construction Phasing Consultation - Consult with the Owner and the Design Engineer to finalize a
construction phasing plan, based upon the preliminary project plan included with the CMAR’s
original proposal. Present schedule options and identify costs associated with each. The
construction phasing plan must consider construction feasibility, availability of materials and
labor, and other factors related to time, cost and safety.

2. Design Review Consultation - Consult with the Owner and the Design Engineer to confirm
understanding on all aspects of the planning, design, and proposed construction, as well as
drawings and specifications. This may take the form of design review meetings with Design
Engineers and Owner. CMAR shall review design documents for clarity, consistency,
constructability and coordination among the subcontractors. CMAR will provide results of this
review in writing as notations on the documents or in a memorandum. By providing this review,
the CMAR is not acting in a manner so as to assume responsibility or liability, in whole or in part,
for all or any part of the Project design and design documents.

3. Scheduling - Based upon the approved construction phasing plan, develop a master schedule in
a computerized Critical Path Method (CPM) format acceptable to the Owner, including sufficient
detail to plan, coordinate and measure progress of the Work. The schedule shall incorporate
Owner and Design Engineer activities critical for design and construction of the Project. The
CMAR shall update the Project Schedule as necessary to track construction operations of the
Project, including realistic activity sequences and durations, allocation of labor and materials,
processing of shop drawings and samples, and delivery of products requiring long lead-time
procurement.

4. Site Investigation - In conjunction with the Design Engineer, the CMAR shall conduct a thorough
walk-thru of the project to familiarize itself with the proposed scope of the work and document the
existing conditions of the facilities, including photo-documentation as appropriate. The CMAR
shall provide a written report to the Owner and the Design Engineer of any discrepancies or
issues identified during the site investigation walk-thru.

5. Project Budget — Review the Owner’s established Project Budget as soon as contract is
executed. Prepare an estimate based on existing design documents, drawings and specifications
for review by Design Engineer and Owner and approval as the Project Baseline Budget. As the
development of value engineering alternatives and associated revisions to drawings and
specifications proceeds, update and refine this estimate for the Owner’s approval. Advise the
Owner and Design Engineer if it appears that the Project Budget will not be met and make
recommendations for corrective action.

6. Value Engineering (VE) — CMAR shall complete a technical review and analysis of systems and
materials being considered in the design to produce the greatest value for the least cost,
including life cycle analysis. Provide a written report to the Owner identifying options, associated
costs and the impact to the Project. The Owner along with the Design Engineer and the CMAR
will evaluate all options and determine which items the Design Engineer is to incorporate into the
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Construction Documents. The CMAR shall track VE items until final resolution of all items and
report back to the Owner on all items.

7. Construction Planning — Recommend for purchase and expedite the procurement of long-lead
items to ensure their delivery by the required dates.

8. Division of Work — Make recommendations to the Owner and the Design Engineer regarding the
division of the Work in the plans and specifications to facilitate the bidding and awarding of CMAR
subcontracts and to allow for phased construction if necessary, taking into consideration such
factors as time of performance, availability of labor, overlapping trade jurisdictions, provisions for
temporary facilities and other matters.

9. Subcontractor Pre-Qualification — Develop and implement subcontractor pre-qualification
process, with the cooperation and approval of the Owner and the Design Engineer. Prepare pre-
qualification criteria for bidders and develop subcontractor interest in the Project. As working
drawings and specifications are completed, establish bidding schedules and conduct pre-bid
conferences to familiarize bidders with bidding documents, management techniques and any
special systems, materials or methods. Recommend early pre-qualification and/or selection of
critical subcontractors or material suppliers as deemed advisable, especially for mechanical and
electrical work.

10. Bidding — Solicit and receive competitive bids and responsible bids on the Work from qualified
subcontractors and materials suppliers, pursuant to bidding procedures acceptable to the Owner.
Obtain bids from a MINIMUM of three (3) subcontractors or suppliers for each part of the Work,
except as may be authorized in writing by the Owner. The CMAR shall be authorized to submit
competitive price proposals for portions of the Work for which it desires to self-perform the scope
of work only with the prior written consent of the Owner. Such proposal shall be submitted to the
Owner two (2) days prior to those prices submitted by subcontractors. Analyze all bids, review
them with the Owner and the Design Engineer, make recommendations for contract awards, and
award and execute subcontracts or material purchase orders. If bids received exceed the
Construction Budget approved by the Owner, work with the Design Engineer and the Owner to
identify opportunities to reduce costs and maximize value for the Owner.

11. Contracting — Combine the recommended subcontract and purchase order prices with previously
approved Preconstruction and Construction Phase Fees and General Conditions Guaranteed
Maximum Cost (GMC) to provide the Owner with a Guaranteed Maximum Price (GMP) for the
Project.

12. Pre-Construction Submittals — The CMAR shall submit to the Owner and the Design Engineer, in
reasonable detail and format acceptable to the Owner, for review and acceptance, copies of the
following:

a. Construction CPM Schedule

b. Materials submittal, shop drawings and samples schedule
c. Site Mobilization Plan

d. Quality Control Plan

e. Safety Plan

f.  List of proposed subcontractors and major suppliers.
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Phase Il — Construction Phase Services

Construction phase services will commence upon Agreement of the GMP and subsequent issuance of
the Notice to Proceed for construction as approved by the Owner. Services at a minimum will include the
following:

1. Construct Project consistent with all relevant federal, state, county, and city laws and codes and
in accordance with Contract Documents;

2. Perform the construction portion of the Work in strict accordance with all applicable Contract
Documents;

3. Coordinate and manage the Work that includes all required appurtenances, necessary site
improvements, and all other work required to make a complete and operable system within the
GMP and the allowable contract time;

4. Coordinate with various local and state agencies, as necessary and/or requested by Owner;

5. Coordinate and hold a Project kick-off meeting for construction-phase services;

6. Arrange for procurement of materials and equipment;

7. Manage all procurement and construction-related subcontracts while meeting the Owner's
requirements for procurement of subcontractor and supplier bids or proposals. This effort includes
inspecting the Work performed by subcontractors to ensure conformance with the Contract

Documents;

8. Maintain and update the Project risk register submitted with the GMP Proposal, working to
mitigate Project risks;

9. Implement and maintain Project safety program submitted with the GMP Proposal;

10. Implement quality management program submitted with the GMP Proposal, monitor and maintain
quality controls over shop drawings, equipment and materials, implementation, and Work
including overseeing material testing during construction by a third party laboratory;

11. Maintaining Project security as necessary;

12. Provide performance, payment, and any other security for performance as described in bonds as
described in Attachment C (Draft CMAR Contract);

13. Provide insurance as detailed in Attachment C (Draft CMAR Contract);

14. Implement the construction site safety plan to provide a safe working site for the Project,
maintain, update and implement as needed for the emergency response plan;

15. Conduct a meeting with all subcontractors prior to the start of their activities;
16. Obtain any necessary construction permits;
17. Manage storm water runoff and dust;

18. Establish and implement procedures to track, expedite and process all submittals, change orders,
and requests for information;

19. Engage and oversee the activities of a third-party materials testing laboratory;

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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20. Review and process shop drawings and other documents for submittal to Design Engineer;

21. Establish a CPM schedule for the Project, monitor and update the construction schedule monthly,
prepare two-week look ahead work schedules consistent with the overall schedule;

22. Review and process all pay applications from subcontractors;
23. Conduct monthly progress meetings with the on-site trade foremen or superintendents;

24. Attend monthly meetings with the Design Engineer and Owner staff and provide written monthly
progress report and updated schedule;

25. Maintain current hard copies of project as-built drawings, including all subcontracted work, and
submit monthly in hard copy, PDF and electronic format, as specified by the Design Engineer;

26. Develop, implement and manage a commissioning, start-up and testing plan necessary for the
Owner to accept the Project as completed and ready to use;

27. Expedite and coordinate delivery, storage, security and installation of direct purchased material
and equipment, as applicable;

28. Supervise/manage the warranties provided to the Owner for the equipment and construction
work;

29. Receive warranty work items from the subcontractors and vendors, and provide same to Owner
upon final completion of the Project, or at a date negotiated by the parties;

30. Conduct a walk-through with the Owner and Design Engineer to ensure that the Owner, Design
Engineer, and CMAR are in agreement that the construction-phase work is complete before the
two-year warranty goes into effect;

31. Implement close-out procedures necessary for the Owner to accept the Project as being finally
complete;

32. Complete all construction-phase services and Work, including operator training, commissioning
and performance testing; and

33. Prepare a final report on all construction costs.

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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Attachment C — Draft CMAR Contract

e Agreement between Owner and Contractor for Construction Contract (Cost-Plus-Fee)
e Performance Bond

e Payment Bond

e Warranty Bond

e General Conditions

e Supplementary Conditions

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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Attachment D — Index of Project Background Documents

(provided separately)

e 15% Design Drawings
e List of Specifications

e Project Standards Report

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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Attachment E — State Revolving Fund Required Specifications

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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Attachment F — Pricing Information Form

The Proposer must complete the Pricing Information Form with all required cost information and include it
in Appendix D of the Proposal. Pricing information includes the following:

1. Phase | Services Fee
a. Hourly rates provided are binding and will be used in preparation of the Phase |
contract.
b. Estimated hours will be used as reference when preparing the Phase | contract.
C. The total cost for Phase | services is binding.
2. Fixed percentage fee for CMAR’s Fee during Phase I, which will be applied to the cost of the
work
3. Fixed costs for Construction General Conditions Costs described in Exhibit | of Attachment

C (Draft CMAR Contract), based on the estimated schedule, duration, and total construction
cost defined herein.

Developed from WCDA No. CMAR-101-2022. Reproduced with permission. Proposal Appendix F
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Pricing Information Form

Phase | Services

The scope and anticipated schedule of the CMAR contractor services for which pricing is required is
defined in Exhibit A of Attachment C (Draft CMAR Contract). Proposers shall include rates and
estimated hours for Key Personnel and additional staff that will support Key Personnel during Phase | in

the table below.

Key Personnel Rate (%) Hours Total (%)
Additional Staff Rate (%) Hours Total (%)
Expenses - -

Total

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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Phase Il Construction Services
CMAR Fee

The CMAR Fee will be applied as described in Attachment C (Draft CMAR Contract), Article 7.3. The
CMAR Fee should be inclusive of corporate overhead and profit.

CMAR Fee Percentage %

Construction General Conditions Cost

Proposer shall provide supporting rationale for its proposed Construction General Conditions Costs (in
Appendix D), which shall include an organizational chart of its construction staff and a position-hour
estimate including billing rates of Key Personnel who will provide construction services during Phase |II.

Construction General Conditions Cost $

By signature hereon, the Proposer’s authorized agent (“Agent”) certifies that all necessary corporate acts
have been taken to authorize the Agent to sign this document and that all information provided in Pricing
Information Form are an accurate representation of the information the Proposer is providing.

Proposer’s Name:

Signed by (Authorized Agent):

Printed Name:

Title:

Date:

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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1. Background

1.1 Introduction

The Town of Silt (Owner) has issued this one-step solicitation for the Silt Water Treatment Plant
Improvements (Project) and invites responses from interested parties to this request for qualifications
(RFQ). Firms interested in providing construction management at-risk (CMAR) services for the Project
should submit their statement of qualifications (SOQ) according to the requirements set forth in this RFQ,
including the format and content guidelines in Section 5. SOQs will be reviewed, evaluated, and ranked
using a best-value selection process, as described in Section 6, for award of the CMAR Contract, which is
provided as RFQ Attachment C (Draft CMAR Contract).

The capitalized terms in this RFQ have the meanings as first used in the text of this RFQ and/or as
defined in RFQ Attachment A (Definition of Terms).

The Project is to be designed and constructed in two phases using the CMAR delivery method:

e Phase | preconstruction services encompass constructability reviews, value engineering,
estimating, and scheduling activities. Phase | is completed when there is agreement on the
Project schedule and price in the form of an executed guaranteed maximum price (GMP)—
usually when the design is approximately 60% to 90% complete.

e Phase Il construction services, in which the CMAR assumes the general contractor role,
encompass further design review, procurement of subcontractors and vendors, self-performance
of certain elements of the construction (where permitted and at the Owner’s discretion), and full
construction and commissioning.

In no event will the Owner be liable for any costs incurred by any Proposer or any other party in
developing or submitting a SOQ.

1.2 Project Objectives

By selecting the CMAR delivery method for this Project, the Owner expects the CMAR to collaborate
closely with the Owner and its Design Engineer during Phase | to develop a design that achieves the
Owner’s objectives at a mutually agreeable GMP for delivery of the Project. The Owner also expects the
CMAR to construct the Project, as designed, within the agreed-on price and schedule, through
commissioning and startup. The following Project-specific objectives are provided to give Proposers a
better understanding of the Project and the work to be performed.

e Cost Surety: Develop cost model and/or GMP to aid the Owner in securing the necessary and
appropriate project funding through State Revolving Fund (SRF) loan program or other sources.

e Maintenance of Facilities: Avoid or reduce impacts to existing operations and maintenance due
to construction activity. Maintain operation of treatment plant within compliance of treated water
requirements throughout construction.

e Schedule: Achieve the scheduled completion date of the project as noted herein.
e Quality: Deliver the proposed facilities consistent with the project design and specifications.
e Cost: Minimize capital and lifecycle cost.

e Safety: Implement an effective safety program incorporating industry best practices.

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
Copyright © 2022, Water Collaborative Delivery Association. All rights reserved.



Request for Qualifications
CMAR Services for the Silt WTP Improvements Project

2. Project Overview

2.1 Project Site and Location

The Town of Silt's Water Treatment Plant (WTP) is located on the west side of Town on the north bank of
the Colorado River. The existing WTP was constructed in 2005 and includes flash mixing, a plate settler,
microfiltration, and disinfection by chlorination. Potable water is pumped directly into the distribution
system that includes 3 storage tanks. The WTP includes a backwash process and residuals pond. The
existing WTP is rated for hydraulic capacity of 1 mgd but is only able to produce 0.6 mgd. The raw water
and WTP systems currently consists of the following:

e Two raw water pumps, two alluvial wells, raw water piping to the WTP, and electrical and control
equipment.

e Coagulant addition, a flash mixer, and plate settler.

e Memcor Axis microfiltration system with two parallel trains.

e Aclearwell and finished water pumps.

e Chemical storage and delivery for chlorine, coagulant, and chemicals for cleaning the filter.

2.2 Project Scope

The proposed improvements have been developed to expand and upgrade the facility to increase
capacity and resiliency and improve water quality concerns associated with highly variable source water
turbidity levels, iron and manganese, and disinfection byproducts. The improvements will also provide
required facility redundancy, accommodate planned future growth of the Town, and improve operations.
The recommended facility improvements take into consideration the treatment needs based on current
and current water production demands. The recommended improvements will upgrade the permitted
capacity of the WTP to 2.0 mgd with plans for expansion to 3.0 mgd. The recommended improvements
are listed below.

e Replacement of the raw water pumps and controls.

e Ballasted coagulation/flocculation/sedimentation pretreatment system. Two trains with 1 mgd
capacity each.

e Mixed media filtration system that also removes iron and manganese. Two trains with 1 mgd
capacity each.

e Ultraviolet disinfection system.
e Potable water distribution pumps.

e Chemical feed systems (NaOH, aluminum chlorohydrate, carbon dioxide, sodium hypochlorite,
polymer)

e A new building to house the new treatment trains and equipment.
e Modifications to the existing building to house the chemical storage and delivery systems.

A site plan for the existing and proposed treatment facilities is shown on the drawings available in the
Project Background Documents. Care will need to be taken during design to ensure that the existing
treatment processes can continue to operate while the new facilities are being constructed. Phasing plans
will be developed with the selected CMAR.

Additional information specific to the Project scope, design standards, and technical requirements are
described in more detail in RFQ Attachment D (Index of Project Background Documents) and RFQ
Attachment E (State Revolving Fund Required Specifications).

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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Certain Project background documents are being made available to Proposers via the Water
Collaborative Delivery Association, Western Colorado Contractors Association, and BidNet websites, see
RFQ Attachment D (Index of Project Background Documents) for the purpose of illustrating the scope
and scale of the Project based on its current definition. The Owner is providing these documents only for
the purpose of informing SOQ development and does not confer a license or grant for any other use.

2.3 Project Budget and Funding

The total cost for CMAR services (Phase | and Phase 1) is currently budgeted at approximately $22 to 24
million which is based on the Design Engineer's AACE Class 4 Opinion of Probable Construction Cost.
This figure does not include the Owner’s other Project costs, such as design services, professional
advisory services, property or access rights, site investigations, environmental studies, certain
governmental approvals, etc. The Owner may choose to fund a portion of this project through an SRF
loan to provide the capital funding needed for the Project. Potential funding sources may also include, but
are not limited to, grants or loans through the Department of Local Affairs (DOLA) and the sale of
municipal bonds.

This project may be subject to the following SRF requirements: cost and effectiveness certification
(WPCRF only), fiscal sustainability plan (WPCRF only), architectural and engineering certification,
signage, disadvantaged business enterprise, and requirements outlined in the construction SRF
specifications and any additional requirements as outlined in the capitalization grant. See RFQ
Attachment E (State Revolving Fund Required Specifications) for additional requirements.

2.4 Project Schedule

Table 2.1 illustrates the anticipated Project schedule. The Project schedule has been developed based
on completion of activities necessary to increase capacity to meet Town growth. Proposers should
provide feedback regarding the feasibility of this schedule, project risks which may cause delay, and
proposed alternative schedules in their Project Approach.

Table 2.1 Project Schedule

EVENT/MILESTONE DATE

30% Design Workshop Mid-March, 2023
30% Design Submittal Late March, 2023
60% Design Workshop Late May, 2023

60% Design and Cost Model Submittal Mid-June, 2023

90% Design Workshop Late August, 2023
90% Design and GMP Submittal Mid-September, 2023
Final GMP Negotiation November 2023
100% Design Workshop Early November, 2023
100% Design Submittal Mid-November, 2023
Substantial Completion September 2025
Final Completion November 2025

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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3. CMAR Services

3.1 General

As noted in Section 1, and more fully described in RFQ Attachment B (Scope of CMAR Services), the
CMAR will provide services in two distinct phases. RFQ Attachment B (Scope of CMAR Services)
includes detailed definitions of the Phase | scope of CMAR services.

The scope of CMAR services is the basis for Phase | pricing, which shall be submitted in accordance with
RFQ Section 5.3.11, and RFQ Attachment F (Pricing Information Form).

3.2 Roles and Responsibilities

Table 2 below delineates the roles and responsibilities of the Owner and CMAR to ensure Project

Success.

Table 3.1 Roles and Responsibilities
ROLE
Project Management

o Make day-to-day decisions

» Approve design and construction
plans

e Manage contracts with Design
Engineer and CMAR

« Provide Project funding
o Approve scope changes
« Coordinate with Owner operations

« Single point of contact with the
Owner’s Project Manager for
construction-related items

o Develop and implement Project
management and quality
management plans

o Perform risk management and
mitigation activities

o Establish and maintain change order
management plan

o Develop and implement Project
health and safety practices

o Facilitate resolution of Project issues
and challenges

Preconstruction Services

« Manage interface between design
and construction teams

o Review Phase | deliverables and
submissions

o Furnish existing studies and data
including record drawings, preliminary
studies, etc.

e Provide access to site/easements

o Obtain government approvals and
permits for which the Owner is
responsible

 Review Phase Il Construction Price
Proposal; negotiate Phase ||
Construction Price Amendment in
good faith

o Prepare and maintain a Project cost
model and Project schedule

« Provide constructability input during
Phase |

e Prepare equipment and subcontract
procurement plan

o Develop Phase Il Construction Price
Proposal at the 60% level for
submittal to the SRF program

 Updated GMP at the 90% level and
negotiate Phase Il Construction Price
Amendment in good faith

o Provide additional Owner-requested,
Project-specific services necessary
for Project success

o Attend biweekly construction meeting

 Develop and update a risk register
with project risks and contingencies

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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Construction Services

o Participate in construction Project
meetings

» Monitor construction activities

« Coordination of engineering services
during construction

e Ensure timely responses to
construction submittals (e.g.,
submittals, requests for information,
notices, etc.) as defined in the
contract

o Deliver constructed work

» Manage self-performing and
subcontracted work

» Manage craft labor
» Maintain site safety and security
o Coordination with Design Engineer

« Obtain government approvals and
permits for which the CMAR is
responsible

« Provide warranty coverage for
constructed work

Commissioning and Startup

o Lead the team in the early
development of the facility
commissioning plan with
responsibilities clearly delineated

« Coordinate construction activities with
and lead assigned testing,
commissioning, startup, and training
activities, coordinating with Owner’s

0&M staff to minimize impacts

e Provide timely and complete
submission of manufacturer’s
equipment O&M materials

o Manage Design Engineer's
preparation of facility O&M manual

 Engage meaningfully in
commissioning, startup, and training
activities and prepare for hand-off
from CMAR

Design Engineer: The Design Engineer will prepare all design documents, work collaboratively with the
Owner and the CMAR, and provide services during construction to ensure that the Project as constructed
conforms to the design intent, Project technical requirements, and Owner’s objectives.

Roles and responsibilities are more fully described in RFQ Attachment B (Scope of CMAR Services)
and RFQ Attachment C (Draft CMAR Contract).

4. Procurement Process

4.1 Acknowledgment of RFQ and Proposer Representative

Each potential Proposer should provide the Owner, within 10 days of receipt of this RFQ, an
acknowledgment that they have received the RFQ and are a potential Proposer. Such acknowledgment
shall identify and provide full contact information for the Proposer representative, who shall be the
Proposer’s single point of contact for the receipt of any future documents, notices, and addenda
associated with this RFQ. Such acknowledgment must be sent in writing and a copy electronically
transmitted to the Owner contact.

4.2 Communications with Owner Contact

On behalf of the Owner, Trey Fonner will act as the sole point of contact for this RFQ and shall administer
the RFQ process. All communications shall be submitted in writing, or by email, and shall specifically
reference this RFQ. All questions or comments should be directed to the Owner contact as follows:

Trey Fonner
Public Works Director
Town of Silt

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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231 N. 7t Street

PO Box 70

Silt, CO 81652

(970) 876-2353 Ext. 106
trey@townofsilt.org

No contact with Owner staff or any public officials concerning the Project during the procurement process
outside of formal procurement meetings herein is allowed. A violation of this provision may result in
disqualification of Proposer. No obligation on behalf of the Owner shall exist with any interested Proposer
until a CMAR contract is finalized and signed by the Owner and the selected Proposer, and then, only
with the Proposer with whom the Owner enters into the CMAR contract.

4.3 Procurement Schedule

Following is the project procurement schedule.

Table 4.1 Procurement Schedule

MILESTONE DATE
Issue RFQ 2/3/2023
Deadline to Acknowledge RFQ and Indicate Interest 2/13/2023
Pre-SOQ Submittal Meeting 11:00 a.m. MST on 2/16/2023
Deadline to Submit Questions 2/23/2023
Final Addendum 2/28/2023
SOQ Submission Deadline 12:00 p.m. MST on 3/9/2023
Interviews (optional) 3/15/2023
Selection Announcement 3/17/2023
Award of Contract 3/28/2023

4.4 Pre-Statement of Qualifications Meeting and Site Tour

Owner will provide access to the site for interested parties. A mandatory pre-SOQ meeting will be held at
the Town of Silt WTP, 500 West River Frontage Road on the date indicated above. Attendees will have
the opportunity to tour the Project site to familiarize themselves with site conditions and constraints.
Remote attendance through Microsoft Teams will be permitted in lieu of attending in person. Proposers
shall advise the Owner contact by 2/14/2023 of the names of individuals who will attend the meeting and
site tour in-person as well as to obtain an invitation for the remote pre-SOQ meeting option.

5. Statement of Qualifications Submission Requirements

5.1 Submittal Place and Deadline

The Owner invites Proposers to submit SOQs according to the requirements set forth in this RFQ. SOQs
in response to this RFQ must be submitted by the individual before the deadline indicated above. SOQs
must be fully compliant with the requirements contained within this RFQ.

Submit one electronic version of the SOQ in PDF format via email to Owner Contact identified above.
Alternatively, SOQs may be submitted via PDF on flash drive at the Owner Contact’s physical location
indicated above.

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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Each Proposer assumes full responsibility for timely delivery of its SOQ at the required location. Any
SOQ received after the submittal deadline will be deemed non-responsive and deleted or returned
unopened. The delivered packaging containing the SOQ documents must be sealed and note the
following information on its face:

e “Statement of Qualification Enclosed for CMAR Services for the Silt WTP Improvements Project”

e Name of Proposer

e Return Address of the Proposer
SOQs may be amended or withdrawn only by written notice prior to the SOQ opening. SOQ amendments
must be submitted in a sealed envelope. Amendments or withdrawals received after the SOQ opening will
not be effective, and the original SOQ submitted will be considered. The Proposer agrees that his/her
SOQ will not be withdrawn within sixty (60) calendar days following opening of the SOQs, and that during

such time the SOQ will remain firm and irrevocable. The Owner reserves the right to reject any or all
SOQs, and to waive any technical defects in SOQs.

The Owner reserves the right to request clarification of information submitted and to request additional
information from one or more CMARs after the deadline for receipt of SOQs.

5.2 Submission Format

The SOQ must not exceed 15 total pages (8%2 x 11-inch with 1-inch or greater margins; up to 2 pages of
the total page count may be 11 x 17 inch tri-fold format). The page limit excludes the transmittal letter,
index or table of contents, front and back covers, title pages/separation tabs, and SOQ appendices. A
font similar in size to or larger than Times New Roman font eleven (11) point must be used in SOQ Parts
1-4.

The submitted PDF must contain bookmarks for each section listed in Section 5.3.

5.3 Submission Content

The content requirements set forth in this RFQ represent the minimum content requirements for the SOQ.
It is the Proposer’s responsibility to include information in its SOQ to present all relevant qualifications
and other materials. The SOQ, however, should not contain standard marketing or other general
materials. It is the CMAR’s responsibility to modify such materials so that only directly relevant information
is included in the SOQ.

The SOQ must include the following information in the order listed below:

e Transmittal Letter

e Part 1 — Executive Summary

e Part 2 — Proposer Profile and Key Firms

e Part 3 — Project Team Structure and Key Personnel

e Part 4 — Relevant Project Experience

e Part5— Project Approach

e Appendix A—Supporting Financial and Company Documentation
e Appendix B—Resumes

o Appendix C—Draft CMAR Contract Comments

e Appendix D—Pricing Information

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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5.3.1 Transmittal Letter

Proposers must submit a transmittal letter (two-page maximum) on the Proposer’s letterhead. It must be
signed by a representative of the Proposer who is authorized to sign such material and to commit the
Proposer to the obligations contained in the SOQ. The transmittal letter must include the name, address,
phone number, and email address for the Proposer contact and must specify who would be the
Proposer’s signatory to any contract documents executed with the Owner. The transmittal letter may
include other information deemed relevant by the Proposer.

The transmittal letter must affirm compliance with requirements of this RFQ and confirm receipt of all
addenda.

5.3.2 Part 1 — Executive Summary

The executive summary (maximum two pages) must include a concise overview of the key elements of
the SOQ. The executive summary shall not be used to convey additional information not found elsewhere
in the SOQ.

5.3.3 Part 2 — Proposer Profile and Key Firms

A detailed and complete description of the Proposer and Key Firms must be provided in Part 2 of the
SOQ.

Proposer Profile

Required information applies to the Proposer and not to Key Firms. In the case of a joint venture, both
parties must provide requested information. The Proposer profile must include the following information:

e General Information. Provide general information about the Proposer, such as lines of business
and service offerings, locations of home and other offices, number of employees (professional
and nonprofessional), years in business, and evidence of required licenses. Provide licenses in
Appendix A (Supporting Financial and Company Documentation) of the SOQ.

e Proposer Legal Structure. Identify whether the Proposer is organized as a corporation, limited
liability company (LLC), general partnership, joint venture, limited partnership, or other form of
legal entity. Describe how the Proposer has used this structure, or a similar structure, to deliver
similar projects. As applicable, provide information on owners of the Proposer who hold an
interest of 10% or more in Appendix A (Supporting Financial and Company Documentation).

e Project Office Location. Identify where the Proposer intends to maintain its Project office(s) and
the location where the construction management work will be performed.

e Safety. Provide a summary description of the Proposer’s corporate safety program and include
safety statistics or records indicating categories of accidents and their incidence or frequency
rates for the past three years. The following safety records must be provided for the Proposer for
the past three years:

o The experience modification rate (EMR) calculated by the National Council on
Compensation Insurance or similar rating bureau. (The EMR is also referred to
as the experience modification rating, experience modification factor, experience
modifier or X-mod.) Where this value is greater than the industry average of 1.0,
Proposer may provide mitigating information to explain the reasons for the EMR
rating in Appendix A (Supporting Financial and Company Documentation).

o The days-away-from-work injury incidence rate. A day-away-from-work injury is
an injury that prevents an employee from returning to his or her next regularly
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scheduled shift. The incidence rate is calculated by multiplying the number of days-
away-from-work injuries for the particular year by 200,000 and then dividing the
product by the person-hours worked for that year.

The SOQ must provide the following additional information pertaining to factors or events that have the
potential to adversely impact the Proposer’s ability to perform its contractual commitments. If any of the
guestions below are answered in a manner that indicates that any of these unfavorable factors or events
are present, it is the Proposer’s responsibility to: (1) describe in detail the unfavorable factor or event and
(2) provide sufficient information to demonstrate that the unfavorable factor or event will not adversely
impact the Proposer’s ability to perform its contractual commitments. Include the following information in
Appendix A (Supporting Financial and Company Documentation):

e Financial Condition. Provide financial statements for the Proposer for the past three years and
quarterly financial statements, certified by the chief financial officer, for the current year. For
publicly traded companies, reference to U.S. Securities and Exchange Commission 10-K filings
and any recent 10-Q findings are adequate. For entities that are not publicly traded, provide
audited financial statements for the same period. If the Proposer is a joint venture, LLC, or
partnership, such financial statements must be provided for each partner or member.

e Payment and Performance Bonds. Provide a letter issued by the Proposer’s surety company to
verify the availability of a bond of at least 25 million dollars for this Project. The surety must be
authorized by law to do business in Colorado and must have an A.M. Best Company Financial
Strength Rating (FSR) of “A MINUS” or better. The surety company must be listed in the U.S.
Department of Treasury’s Circular 570.

e Insurance. Provide a letter from the Proposer’s insurance company or broker stating its ability to
acquire and provide the minimum limits for the required insurance provided in ATTACHMENT C
(Draft CMAR Contract). The required insurance must be obtained and maintained from
insurance companies that have an A.M. Best Rating of “A:VII” or better and are duly licensed or
authorized in Colorado.

e Legal Proceedings and Judgments. List and briefly describe any pending or past (within five
years) legal proceedings and judgments, or any contingent liability that could adversely affect the
financial position or ability to perform contractual commitments to Owner. If no such proceedings
or judgments are listed, provide a sworn statement to that effect from the Proposer’s general
counsel.

e Completion of Contracts. Has the Proposer failed to complete any contract, or has any contract
been terminated due to alleged poor performance or default within the past 10 years? If so,
describe the circumstances.

e Debarred from Bidding. Has the Proposer been debarred within the past 10 years, or is it
currently under consideration for debarment, on public contracts by the federal government or by
any state? If so, describe the circumstances.

Key Firms
Identify and provide general information for any Key Firms included on the Project Team. Include EMR

safety records for the past three years for each Key Firm anticipated to be responsible for construction
activities.

DBE Participation

This project may receive funding from the Colorado State Revolving Loan Fund (SRF) program and
bidder’s attention is called to the SRF requirements included in the RFQ package. The contract includes
Disadvantaged Business Enterprise (DBE) requirements and goals. Certified DBEs are encouraged to
bid.
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Address how DBE requirements will be met for this project, see Attachment E (State Revolving Fund
Required Specifications). Clarify if any DBEs are included on the project team or how DBE sub-
contractors will be solicited and engaged during bidding and development of the GMP and utilized
through construction to meet project goals.

5.3.4 Part 3 — Project Team Structure and Key Personnel

Describe the structure and management of the Project Team. Note that any change in the Key Firms or
Key Personnel included in the SOQ are subject to the provisions outlined in RFQ Section 7.5 (Obligation
to Keep Project Team Intact), which requires Owner approval of such changes.

Project Team Structure

e Describe the scope of the Proposer’s and each Key Firm’s services and responsibilities.

e Include organizational chart(s) showing reporting relationships and responsibilities of the
Proposer and Key Firms during Phases | and Il

Key Personnel Experience and Qualifications

¢ Include organizational chart(s) identifying all Key Personnel (and their firm affiliations) and
showing reporting relationships of all Key Personnel (along with their firm affiliations) during
Phases | and Il. Minimum Key Personnel include:

e Project Director — Individual most responsible for the successful delivery of the project

e Project Manager — Primary contact responsible for the overall delivery of the project including
planning, design review, construction, and commissioning

o Preconstruction Manager — Individual responsible for constructability review, permit
setup, cost estimating, procurement, Phase Il construction price development, and
other tasks as needed

o Construction Manager — Individual responsible for the delivery of the construction
phase of the project; responsible for providing constructability reviews during
design and managing the team resources and schedule to deliver the construction
phase of the project

o Site Superintendent — Individual assigned to the project full time in the field to
manage, make safe, and provide quality control for all construction activities,
trades, subcontractors, and team field staff on the project site

o Commissioning and Start-up Manager — Responsible for leading development of a
commissioning and start-up plan during the design phase and implementing the
plan during the construction phase

o Safety Manager — Individual with overall responsibility for project safety and
development and implementation of project safety plan

o Quality Manager — Individual with overall responsibility for development,
implementation, and management of the project quality plan

o Lead Estimator — Individual responsible for development of preconstruction
estimates, cost model, and Phase Il construction price development

o Proposers may identify additional Key Personnel they deem to be critical to Project
success.

e Describe Key Personnel individual qualifications and experience and how it aligns with their
proposed role. Specifically discuss Project Manager’'s experience leading similar teams.
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e Provide resumes for all Key Personnel in Appendix B (Resumes). Resumes must be limited to
two pages per individual and include:

o Academic and professional qualifications
o Professional registration(s) (as applicable)
o Tenure with organization and industry

o Experience as it relates to the Project and to the individual's specified role on the
Project

e Describe how the Project Manager will ensure ongoing integration of Proposer personnel with
Owner and Design Engineer through both Phases | and Il. Describe how the team will interact
with each other, the Owner, and Design Engineer during both Phase | and Phase Il, highlighting
differences between phases.

e Describe how the Project Team’s qualifications and experience are of unique benefit to the
Project in light of the Proposer’s Project approach described in Part 5.

5.3.5 Part 4 — Relevant Project Experience
The SOQ must describe the performance history and experience of the Project Team on similar projects
and must also provide information concerning safety.
e Describe the performance history and experience of the Project Team on similar projects,
including a description of past working relationships.

e The Proposer shall submit a minimum of 4 and up to 6 reference project descriptions to
demonstrate relevant experience with projects of similar scope and scale for municipal clients in
the United States, completed in the last 10 years, with a preference for collaborative delivery
projects.

e Each project description shall contain at least the following information:
o Project name and location
o Name of owner
o Owner reference and contact information
o Delivery model
o Role of Proposer and/or Key Firm(s)
o Initial and final contract value and reason for change
o Scheduled and actual completion dates
o Description of the project showing relevance to this project

o Names of Key Personnel that participated in project and are included in this SOQ,
along with a clear description of the roles and responsibilities of each

e Provide a one-page summary table to cross-reference the Project Team (CMAR, Key Firms, and
Key Personnel) with participation in the reference projects.

5.3.6 Part 5 — Project Approach
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Provide a conceptual description of the Proposer’s approach for managing and performing its services
during both Phase | and Phase Il. Specifically address the following:

e Describe how a collaborative relationship with the Owner and Design Engineer would be
established during preconstruction-phase development, scheduling, cost estimating and risk
management.

e Discuss how the design and construction processes will interface. Include how constructability
issues, construction document packaging, value engineering, and risk issues will be addressed.

e |dentify specific value engineering alternatives that will be evaluated during the preconstruction
phase and the methods used to identify the design, schedule, and cost impacts.

e Discuss project schedule and phasing. Identify and address challenges with the preliminary
sequence of activities identified herein.

e |dentify the work elements critical to the Project’s success and how these components will be
addressed.

e Describe the process for developing the GMP including the approach to establishing contingency
and for developing early-out equipment and/or construction packages.

e Describe how the Proposer will adhere to the GMP during the construction phase.

e Describe the communication approach and tools that will be utilized to ensure the timely delivery
of high-quality services and coordination among Proposer, Owner, Design Engineer, and other
Project stakeholders.

¢ Identify and discuss key Project risk factors and the approach for mitigation.

e Provide a project schedule showing all key milestones, and identification of the specific
approaches to meeting the schedule. Describe construction sequencing ideas to improve
schedule and overall efficiency of project execution.

5.3.7 Appendix A—Supporting Financial and Company Documentation (SUBMIT UNDER
SEPARATE COVER)

Appendix A must include all information required in Section 5.3.3 of this RFQ.

5.3.8 Appendix B—Resumes

Appendix B must include resumes for all Key Personnel in SOQ, per requirements of Section 5.3.4 of this
RFQ.

5.3.9 Appendix C—Draft CMAR Contract Comments (optional)

Proposers may include in Appendix C a detailed markup of the Draft CMAR Contract (including its
exhibits), setting forth all revisions requested by the Proposer. Such comments may take any form that is
convenient to the Respondent, including a tracked-changes markup of the draft in RFQ Attachment C
(Draft CMAR Contract).

Appendix C (if included) must explain the rationale for proposed revisions and the associated benefits to
the Owner. Proposers are encouraged to suggest revisions that would more efficiently allocate risk,
improve the parties’ understanding of risk allocation, and improve clarity of any terms of the Draft CMAR
Contract where ambiguities or uncertainties may arise in their application or interpretation.

The Owner is not obligated to accept any of the requested exceptions, modifications, additions, etc.,
submitted by the Proposer in the Draft CMAR Contract comments when negotiating and finalizing the
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CMAR Contract. Furthermore, the Owner may request additional revisions during negotiations and before
finalizing the CMAR Contract.

5.3.10 Appendix D—Pricing Information (SUBMIT UNDER SEPARATE COVER)

The Proposer must complete RFQ Attachment F (Pricing Information Form)—uwith all required pricing
information—and include it in a separate PDF as Appendix D (Pricing Information). The scope of CMAR
services for which pricing is required is defined in RFQ Attachment B (Scope of CMAR Services) and
RFQ Attachment C (Draft CMAR Contract). The cost information provided in the Pricing Information
Form shall be based upon an assumed Project cost and schedule as defined in Section 2 of this RFQ.

In scoring the pricing information, Owner will consider the Phase | not-to-exceed price and CMAR Fee.
Rates for Phase Il Services/Construction General Conditions Costs are nonbinding and will serve as the
basis for negotiation between the Owner and CMAR during Phase | and prior to Owner’s acceptance of
the Phase Il Construction Price Proposal.

Please be advised that the Owner is not interested in proposed fees or rates that provide excessive
discounts from the Proposer’s anticipated actual costs for the requested services. If Owner determines (at
its sole discretion) that the fees and rates included in a SOQ are unacceptably below industry norms or
that a Proposer’s fees and rates are substantially or unacceptably below other SOQs, the Owner may (at
its sole discretion) either declare that SOQ to be nonresponsive or seek additional detailed information
from that Proposer concerning the cost basis for its pricing information, prior to rendering a decision on
the SOQ’s responsiveness.

6. Statement of Qualifications Evaluation and Selection

6.1 General

The SOQs will be reviewed and evaluated by the Owner’s selection committee (with assistance provided
by outside advisors if desired by Owner) according to the requirements and criteria outlined in this RFQ
Section 6. During the SOQ evaluation process, written questions or requests for clarification may be
submitted to one or more Proposers regarding its SOQ or related matters. Failure to respond in a timely
manner to any such questions or requests may be grounds for elimination of the Proposer from further
consideration. In addition, the Owner may require that all or a limited number of Proposers participate in
interviews.

6.2 Responsiveness

Each SOQ will be reviewed to determine whether it is responsive to the RFQ. Failure to comply with the
requirements of this RFQ may result in a SOQ being rejected as nonresponsive. At its sole discretion,
however, the selection committee may waive any such failure to meet a requirement of this RFQ and may
request clarification or additional information to remedy a deficiency.

6.3 Minimum Requirements (Pass/Fail)

Each responsive SOQ will be reviewed to determine whether it meets the minimum requirements outlined
in this subsection. At its sole discretion, the selection committee may waive any failure to satisfy such
requirements and may request clarification or additional information to address any questions that may
arise in this regard. Any SOQ that does not satisfy all of the following minimum requirements may be
rejected:

e Financial condition of Proposer is sufficient to undertake and complete a $22 million Project.
e Ability of the Proposer to demonstrate it has bonding capacity in the amount of $25 million.

e Ability of the Proposer to demonstrate it can provide the required insurance coverage.
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e No previous or current legal proceedings and judgments that reflect negatively on the Proposer’s
ability to complete the Project.

e No history of failure to complete contracts.
e Not currently or previously under debarment by any federal, state, or local government entity.

e Licensing and registration. The Proposer and other Key Firms included in the SOQ must be
licensed in Colorado for the type of work to be performed.

6.4 Interviews

If deemed beneficial by the evaluation committee, the highest scoring Proposers will be provided the
opportunity to present their Project approach during formal interviews. Interviews are intended to allow
the Proposers to further explain their written SOQ.

Interviews will be limited to sixty minutes, providing 30 minutes for the Proposers to discuss their Project
approach and where the Proposer’s creativity and innovation will be beneficial to reducing Project cost
and risk. The presentation will be followed by up to 30 minutes of questions posed by selection committee
members. Interview attendees are limited to the Proposer’'s Key Personnel identified in the Proposer’s
SOQ. In Owner’s sole discretion interview times may be adjusted.

6.5 Evaluation Criteria

The selection committee will evaluate and rank the responsive SOQs that satisfy the Minimum
Qualification Requirements by applying weighted evaluation criteria, as set forth below, to information
provided in Proposers’ SOQs. Financial condition is evaluated on a pass/fail basis as part of the Minimum
Qualification Requirements.
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Table 6.1 Statement of Qualification Evaluation Criteria

PART

1 — Executive Summary

POINTS
Not Scored

CRITERIA

2 - Proposer Profile and Key Firms

10

Scored Criteria

o Proposer’s Profile — General information, legal structure,
project office location, safety, experience including ability to
self-perform

o Key Firms — General Information & safety

Pass/Fail Criteria

 Appendix A — Supporting Financial and Company
Documentation - Financial condition performance, ability to
provide required bonds and insurance, legal proceedings and
judgments, completion of contracts, debarment, licenses

3 - Project Team Structure and Key
Personnel

25

o Preconstruction and Construction Phase organizational
structure

o Key Personnel experience and qualifications
« Availability and location of Key Personnel

4 — Relevant Project Experience

20

« Performance history and experience
 Relevant project experience
« Reference contacts

5 - Project Approach

30

 Approach to establishing collaborative working relationship

» Method of cost estimate development, value engineering, and
open-book development of GMP

o Alternatives identified for beneficial cost and schedule
opportunities

 Approach to establishing and managing project contingency

o Construction phase management of quality, schedule, and
budget

Appendix A - Supporting Financial
and Company Documentation

Pass/Fail

« Financial condition

« Ability to secure performance and payment bonds
o Ability to provide required insurance

e Legal proceedings and judgments

o Completion of contracts

o Debarment

e Licenses

Appendix B — Resumes

 Scored with Part 3

Appendix C - Draft CMAR Contract
Comments (optional)

Not scored

 Proposed contract revisions are subject to negotiation and
acceptance by Owner following evaluation of SOQs

Appendix D - Pricing Information

15

e Phase | Preconstruction Services Fee

 Phase Il Construction Services Fee as a percentage applied
against assumed $22-24 million contract value

In ranking the SOQs and interviews, the selection committee will use a 100-point scale whereby the
maximum points awarded for each of the evaluation criteria will be based on the percentage weight set

forth above.
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The selection committee will consider the non-price evaluation and complete its scoring of the non-price
criteria points before opening and evaluating the Pricing Information. Pricing will then be scored as
outlined above to determine the overall ranking.

Appendix D — Pricing Information — Explanation of scoring method

There are two components of cost requested as part of the SOQ submission in Appendix D. These
include the following:

e Phase 1 Services Fee — Proposed cost will be a lump sum fix fee for the preconstruction services
described under Attachment B — Scope of CMAR Services and in accordance with the approach
described in the SOQ. Hourly rates and estimated hours associated with preconstruction services
shall be provided to demonstrate the estimated level of effort anticipated. The hourly rates and hours
will be used as the basis of negotiations in the event of a change in preconstruction phase project
scope and/or schedule.

e Phase 2 CMAR’s Fee — The CMAR'’s fee will be a fixed percentage which will be applied to the cost
of the work in accordance with Attachment C — Draft CMAR Contract, Article 7 — Contractor’s Fee.

SOQ pricing will be evaluated using the following scoring methodology:

Total Estimated Fee = Phase 1 Services Fee (LS) + (Phase 2 CMAR Fee (%) x $24 million)

Lowest proposed Total Estimated Fee .
Awarded Score = - x 10 points
Proposers Total Estimated Fee

Such that the proposer with the lowest total proposed fee will receive 10 points based on the amount of
their proposed fee and all other proposers will receive a portion of the 10 points.

6.6 Selection

After the evaluation process is complete, the Owner will notify Proposers of the rankings. The top-ranked
Proposer will be either selected for contract award based on its CMAR Contract comments or offered the
opportunity to negotiate the final terms of the CMAR Contract. If negotiations with the top-ranked
Proposer are not successful, the Owner may either select or negotiate with the next highest-ranked
Proposer (and so on for lower-ranked Proposers until either a contract is reached or negotiations with all
ranked Proposers end). At any time prior to CMAR Contract execution, the Owner also has the option to
have the Design Engineer complete the design and then to proceed as with a traditional design-bid-build
procurement.

7. Conditions for Proposers

7.1 Owner Authority

Owner is a home rule municipal corporation organized pursuant to Article XX of the Colorado Constitution
and Silt's Home Rule Charter effective January 1, 2007. The procurement process for this Project is
authorized under the Silt Home Rule Charter and Part 13, Article 25, Title 31, Colorado Revised Statutes.

7.2 Conflicts of Interest

Section 18-8-308, Section 31-4-404(2) and (3), and Sections 24-18-101, et seq., of the Colorado Revised
Statutes mandate the public disclosure of certain information concerning persons doing business or
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seeking to do business with the Owner, including affiliations and business and financial relationships such
persons may have with Owner’s officers and employees.

7.3 Proprietary Information

All materials submitted to the Owner become public property and may be subject to disclosure pursuant
to the Colorado Open Records Act, Sections 24-72-201, et seq., C.R.S. If the SOQ contains proprietary
information that the Respondent does not want disclosed, each page containing such information must be
identified and marked “PROPRIETARY” at the time of submittal. Owner will, to the extent provided by law,
endeavor to protect such information from disclosure. The final decision on what information must be
disclosed, however, lies with Owner. Failure to identify proprietary information will result in all unmarked
sections being deemed non-proprietary and available on public request. Respondents shall not be
permitted to mark entire SOQ as proprietary.

7.4 Rights of the Owner

In connection with this procurement process, including the receipt and evaluation of SOQs and award of
the CMAR Contract, Owner reserves to itself (at its sole discretion) all rights available to it under
applicable law, including without limitation, with or without cause and with or without notice, the right to:

e Cancel, withdraw, postpone, or extend this RFQ, in whole or in part, at any time prior to the
execution of the Contract, without incurring any obligations or liabilities
e Modify the RFQ and procurement schedule

e Waive deficiencies, informalities and irregularities in a SOQ and accept and review a non-
conforming SOQ

e Suspend and terminate the procurement process or terminate evaluations of SOQs received
e Permit corrections to data submitted with any SOQ

e Hold meetings and interviews, and conduct discussions and correspondence, with one or more of
the Proposers to seek an improved understanding of any information contained in a SOQ

e Seek or obtain, from any source, data that has the potential to improve the understanding and
evaluation of the SOQs

e Seek clarification from any Proposer to fully understand information provided in the SOQ and to
help evaluate and rank the Proposers

e Reject a SOQ containing exceptions, additions, qualifications, or conditions not called for in the
RFQ or otherwise not acceptable to the Owner

e Conduct an independent investigation of any information, including experience, included in a
SOQ by contacting Project references, accessing public information, contacting independent
parties, or any other means

e Request additional information from a Proposer during the evaluation of its SOQ
7.5 Obligation to Keep Project Team Intact

Owner expects all firms and Key Personnel proposed to be available to provide services for this Project.
Proposers are advised that all firms and Key Personnel identified in the SOQ shall remain on the Project
Team for the duration of the procurement process and execution of the Project.

Key Personnel are committed to the Project and changes may not be accepted, unless they no longer
work for the firm or the Owner otherwise agrees that a change is appropriate. (The anticipated dates for
award of the CMAR Contract and for completion of the Project are set forth in Section 2.4 of this RFQ.) If
extraordinary circumstances require a change, it must be submitted in writing to the Owner contact, who,
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at its sole discretion, will determine whether to authorize a change, recognizing that certain circumstances
(such as termination of employment) may occur that are beyond the Proposer’s control.

7.6 Addenda

If any revisions to the RFQ or procurement process become necessary or desirable (at the Owner’s sole
discretion), the Owner may issue written addenda. The Owner will issue any such addenda on the Water
Collaborative Delivery Association, Western Colorado Contractors Association, and BidNet websites. It is
each Proposer’s responsibility to obtain all addenda prior to submitting its SOQ.
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Attachment A — Definition of Terms
The definitions of some of the capitalized terms used in this RFQ are presented below.

CMAR - Both the construction management at-risk delivery method and the entity that will enter into the
CMAR Contract with the Owner and that will be the single point of accountability to the Owner for delivery
of the services and the Project. The term “CMAR” can refer to either a single entity or a joint venture.

Contract Documents—The contract documents comprise the items listed in the Draft CMAR Contract,
Article 2 (RFQ Attachment C).

DBE — Disadvantaged Business Enterprise. Refer to Attachment E (State Revolving Fund Required
Specifications), Section 7.

Design Engineer—The engineering firm that will provide professional design services and have
responsible charge of the design, including preparation of the construction documents: Dewberry
Engineers, Inc.

Draft CMAR Contract—The draft contract, including all of its exhibits, presented as RFQ Attachment C
(Draft CMAR Contract).

Key Firms—Firms fulfilling the key roles that must be identified in Proposer's SOQ and are committed to
work on the Project if Proposer is selected as the CMAR, including subcontractors, subconsultants and
material suppliers.

Key Personnel—The individuals, employed by the Proposer or Key Firms included on the Project Team,
who would fill certain key roles in delivery of the Project and related services, including the positions
described in the RFQ.

Minimum Requirements—The requirements set forth in RFQ Section 6.3 that, at a minimum, must be
satisfied (or waived by the Owner) in order for the SOQ to be evaluated and ranked according to the
comparative evaluation criteria.

Owner— Town of Silt

Project— Silt WTP Improvements

Project Team—The Proposer, Key Firms (such as subcontractors and subconsultants), and Key
Personnel identified in the Proposer’s SOQ.

Proposer — The entity responding to this RFQ by submitting a SOQ.
Work — Work comprises all construction and other services required by the Contract Documents,

including procuring and furnishing all materials, equipment, services and labor reasonably inferable from
the Contract Documents.
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Attachment B — Scope of CMAR Services

The CMAR will provide the following Preconstruction and Construction Phase services, as identified and
described in the SOQ, and for the price specified in the Fee and Price Proposal.

Phase | — Preconstruction Phase Services

During the Pre-construction Phase, the CMAR will be responsible for collecting all information required to

prepare a Guaranteed Maximum Price (GMP) which must be negotiated and accepted for the start of the

Construction Phase Services. Compensation for the Pre-construction Phase is described in Attachment C
(Draft CMAR Contract). Pre-construction Phase services may include at a minimum:

1. Construction Phasing Consultation - Consult with the Owner and the Design Engineer to finalize a
construction phasing plan, based upon the preliminary project plan included with the CMAR’s
original SOQ. Present schedule options and identify costs associated with each. The construction
phasing plan must consider construction feasibility, availability of materials and labor, and other
factors related to time, cost and safety.

2. Design Review Consultation - Consult with the Owner and the Design Engineer to confirm
understanding on all aspects of the planning, design, and proposed construction, as well as
drawings and specifications. This may take the form of design review meetings with Design
Engineers and Owner. CMAR shall review design documents for clarity, consistency,
constructability and coordination among the subcontractors. CMAR will provide results of this
review in writing as notations on the documents or in a memorandum. By providing this review,
the CMAR is not acting in a manner so as to assume responsibility or liability, in whole or in part,
for all or any part of the Project design and design documents.

3. Scheduling - Based upon the approved construction phasing plan, develop a master schedule in
a computerized Critical Path Method (CPM) format acceptable to the Owner, including sufficient
detail to plan, coordinate and measure progress of the Work. The schedule shall incorporate
Owner and Design Engineer activities critical for design and construction of the Project. The
CMAR shall update the Project Schedule as necessary to track construction operations of the
Project, including realistic activity sequences and durations, allocation of labor and materials,
processing of shop drawings and samples, and delivery of products requiring long lead-time
procurement.

4. Site Investigation - In conjunction with the Design Engineer, the CMAR shall conduct a thorough
walk-thru of the project to familiarize itself with the proposed scope of the work and document the
existing conditions of the facilities, including photo-documentation as appropriate. The CMAR
shall provide a written report to the Owner and the Design Engineer of any discrepancies or
issues identified during the site investigation walk-thru.

5. Project Budget — Review the Owner’s established Project Budget as soon as contract is
executed. Prepare an estimate based on existing design documents, drawings and specifications
for review by Design Engineer and Owner and approval as the Project Baseline Budget. As the
development of value engineering alternatives and associated revisions to drawings and
specifications proceeds, update and refine this estimate for the Owner’s approval. Advise the
Owner and Design Engineer if it appears that the Project Budget will not be met and make
recommendations for corrective action.

6. Value Engineering (VE) — CMAR shall complete a technical review and analysis of systems and
materials being considered in the design to produce the greatest value for the least cost,
including life cycle analysis. Provide a written report to the Owner identifying options, associated
costs and the impact to the Project. The Owner along with the Design Engineer and the CMAR
will evaluate all options and determine which items the Design Engineer is to incorporate into the
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Construction Documents. The CMAR shall track VE items until final resolution of all items and
report back to the Owner on all items.

7. Construction Planning — Recommend for purchase and expedite the procurement of long-lead
items to ensure their delivery by the required dates.

8. Division of Work — Make recommendations to the Owner and the Design Engineer regarding the
division of the Work in the plans and specifications to facilitate the bidding and awarding of CMAR
subcontracts and to allow for phased construction if necessary, taking into consideration such
factors as time of performance, availability of labor, overlapping trade jurisdictions, provisions for
temporary facilities and other matters.

9. Subcontractor Pre-Qualification — Develop and implement subcontractor pre-qualification
process, with the cooperation and approval of the Owner and the Design Engineer. Prepare pre-
qualification criteria for bidders and develop subcontractor interest in the Project. As working
drawings and specifications are completed, establish bidding schedules and conduct pre-bid
conferences to familiarize bidders with bidding documents, management techniques and any
special systems, materials or methods. Recommend early pre-qualification and/or selection of
critical subcontractors or material suppliers as deemed advisable, especially for mechanical and
electrical work.

10. Bidding — Solicit and receive competitive bids and responsible bids on the Work from qualified
subcontractors and materials suppliers, pursuant to bidding procedures acceptable to the Owner.
Obtain bids from a MINIMUM of three (3) subcontractors or suppliers for each part of the Work,
except as may be authorized in writing by the Owner. The CMAR shall be authorized to submit
competitive price proposals for portions of the Work for which it desires to self-perform the scope
of work only with the prior written consent of the Owner. Such proposals shall be submitted to the
Owner two (2) days prior to those prices submitted by subcontractors. Analyze all bids, review
them with the Owner and the Design Engineer, make recommendations for contract awards, and
award and execute subcontracts or material purchase orders. If bids received exceed the
Construction Budget approved by the Owner, work with the Design Engineer and the Owner to
identify opportunities to reduce costs and maximize value for the Owner.

11. Contracting — Combine the recommended subcontract and purchase order prices with previously
approved Preconstruction and Construction Phase Fees to provide the Owner with a Guaranteed
Maximum Price (GMP) for the Project.

12. Pre-Construction Submittals — The CMAR shall submit to the Owner and the Design Engineer, in
reasonable detail and format acceptable to the Owner, for review and acceptance, copies of the
following:

a. Construction CPM Schedule

b. Materials submittal, shop drawings and samples schedule
c. Site Mobilization Plan

d. Quality Control Plan

e. Safety Plan

f.  List of proposed subcontractors and major suppliers.

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
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Request for

Qualifications

CMAR Services for the Silt WTP Improvements Project

Phas

e Il - Construction Phase Services

Construction phase services will commence upon Agreement of the GMP and subsequent issuance of
the Notice to Proceed for construction as approved by the Owner. Services at a minimum will include the
following:

1.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
Copyright © 2022, Water Collaborative Delivery Association. All rights reserved.

Construct Project consistent with all relevant federal, state, county, and city laws and codes and
in accordance with Contract Documents;

Perform the construction portion of the Work in strict accordance with all applicable Contract
Documents;

Coordinate and manage the Work that includes all required appurtenances, necessary site
improvements, and all other work required to make a complete and operable system within the
GMP and the allowable contract time;

Coordinate with various local and state agencies, as necessary and/or requested by Owner;
Coordinate and hold a Project kick-off meeting for construction-phase services;

Arrange for procurement of materials and equipment;

Manage all procurement and construction-related subcontracts while meeting the Owner's
requirements for procurement of subcontractor and supplier bids or proposals. This effort includes
inspecting the Work performed by subcontractors to ensure conformance with the Contract

Documents;

Maintain and update the Project risk register submitted with the GMP proposal, working to
mitigate Project risks;

Implement and maintain Project safety program submitted with the GMP proposal;

Implement quality management program submitted with the GMP proposal, monitor and maintain
quality controls over shop drawings, equipment and materials, implementation, and Work
including overseeing material testing during construction by a third party laboratory;

Maintaining Project security as necessary;

Provide performance, payment, and any other security for performance as described in bonds as
described in Attachment C (Draft CMAR Contract);

Provide insurance as detailed in Attachment C (Draft CMAR Contract);

Implement the construction site safety plan to provide a safe working site for the Project,
maintain, update and implement as needed for the emergency response plan;

Conduct a meeting with all subcontractors prior to the start of their activities;
Obtain any necessary construction permits;
Manage storm water runoff and dust;

Establish and implement procedures to track, expedite and process all submittals, change orders,
and requests for information;

. Engage and oversee the activities of a third-party materials testing laboratory;

Attachment B
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Request for Qualifications
CMAR Services for the Silt WTP Improvements Project

20. Review and process shop drawings and other documents for submittal to Design Engineer;

21. Establish a CPM schedule for the Project, monitor and update the construction schedule monthly,
prepare two-week look ahead work schedules consistent with the overall schedule;

22. Review and process all pay applications from subcontractors;
23. Conduct monthly progress meetings with the on-site trade foremen or superintendents;

24. Attend weekly meetings with the Design Engineer and Owner staff and provide written monthly
progress report and updated schedule;

25. Maintain current hard copies of project as-built drawings, including all subcontracted work, and
submit monthly in hard copy, PDF and electronic format, as specified by the Design Engineer;

26. Develop, implement and manage a commissioning, start-up and testing plan necessary for the
Owner to accept the Project as completed and ready to use;

27. Expedite and coordinate delivery, storage, security and installation of direct purchased material
and equipment, as applicable;

28. Supervise/manage the warranties provided to the Owner for the equipment and construction
work;

29. Receive warranty work items from the subcontractors and vendors, and provide same to Owner
upon final completion of the Project, or at a date negotiated by the parties;

30. Conduct a walk-through with the Owner and Design Engineer to ensure that the Owner, Design
Engineer, and CMAR are in agreement that the construction-phase work is complete before the
two-year warranty goes into effect;

31. Implement close-out procedures necessary for the Owner to accept the Project as being finally
complete;

32. Complete all construction-phase services and Work, including operator training, commissioning
and performance testing; and

33. Prepare a final report on all construction costs.

Developed from WCDA No. CMAR-101-2022. Reproduced with permission. Attachment B
Copyright © 2022, Water Collaborative Delivery Association. All rights reserved. 4 of 4



Request for Qualifications
CMAR Services for the Silt WTP Improvements Project

Attachment C — Draft CMAR Contract

o Agreement between Owner and Contractor for Construction Contract (Cost-Plus-Fee)
e Performance Bond

e Payment Bond

e General Conditions

e Supplementary Conditions

Developed from WCDA No. CMAR-101-2022. Reproduced with permission.
Copyright © 2022, Water Collaborative Delivery Association. All rights reserved. Attachment C



AGREEMENT BETWEEN OWNER AND CONTRACTOR
FOR CONSTRUCTION CONTRACT (COST-PLUS-FEE)

This Agreement is by and between the Town of Silt (“Owner”) and [name of contracting entity]
(“Contractor”).

Terms used in this Agreement have the meanings stated in the General Conditions and the Supplementary
Conditions.

Owner and Contractor hereby agree as follows:
ARTICLE 1—WORK

1.01  Contractor shall complete all Work as specified or indicated in the Contract Documents. The Work
is generally described as follows: CMAR Services for the Silt WTP Improvements including Phase
I Preconstruction Services and Phase Il Construction Services.

ARTICLE 2—THE PROJECT

2.01 The Project, of which the Work under the Contract Documents is a part, is generally described as
follows: Silt WTP Improvements

ARTICLE 3—ENGINEER

3.01 The Owner has retained Dewberry Engineers, Inc. (“Engineer”) to act as Owner’s representative,
assume all duties and responsibilities of Engineer, and have the rights and authority assigned to
Engineer in the Contract.

3.02 The part of the Project that pertains to the Work has been designed by Engineer.
ARTICLE 4—CONTRACT TIMES

4.01 Time is of the Essence

A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness
for final payment as stated in the Contract Documents are of the essence of the Contract.

4.02 Contract Times: Dates

A. The Work will be substantially complete on or before [date], and completed and ready for
final payment in accordance with Paragraph 15.06 of the General Conditions on or before
[date].

4.03  Milestones
A. Parts of the Work must be substantially completed on or before the following Milestone(s):
1. Milestone 1: Phase | Preconstruction Services: December 1, 2023

2. Additional Phase Il construction phase milestones to be determined during Phase | and
incorporated through contract amendment.

EJCDC® C-525, Agreement between Owner and Contractor for Construction Contract (Cost-Plus-Fee).
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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4.04 Liquidated Damages

A.

Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01 above
and that Owner will suffer financial and other losses if the Work is not completed and
Milestones not achieved within the Contract Times, as duly modified. The parties also
recognize the delays, expense, and difficulties involved in proving, in a legal or arbitration
proceeding, the actual loss suffered by Owner if the Work is not completed on time.
Accordingly, instead of requiring any such proof, Owner and Contractor agree that as
liguidated damages for delay (but not as a penalty):

1. Substantial Completion: Contractor shall pay Owner $2,000 for each day that expires after
the time (as duly adjusted pursuant to the Contract) specified above for Substantial
Completion, until the Work is substantially complete.

2. Completion of Remaining Work: After Substantial Completion, if Contractor shall neglect,
refuse, or fail to complete the remaining Work within the Contract Times (as duly adjusted
pursuant to the Contract) for completion and readiness for final payment, Contractor shall
pay Owner $2,000 for each day that expires after such time until the Work is completed
and ready for final payment.

3. Milestones: Contractor shall pay Owner $2,000 for each day that expires after the time
(as duly adjusted pursuant to the Contract) specified above for achievement of
Milestone 1, until Milestone 1 is achieved, or until the time specified for Substantial
Completion is reached, at which time the rate indicated in Paragraph 4.05.A.1 will apply,
rather than the Milestone rate.

4. Lliquidated damages for failing to timely attain Milestones, Substantial Completion, and
final completion are not additive, and will not be imposed concurrently.

If Owner recovers liquidated damages for a delay in completion by Contractor, then such
liguidated damages are Owner’s sole and exclusive remedy for such delay, and Owner is
precluded from recovering any other damages, whether actual, direct, excess, or
consequential, for such delay, except for special damages (if any) specified in this Agreement.

ARTICLE 5—CONTRACT PRICE

5.01 Cost-Plus-Fee

A.

Owner shall pay Contractor for completion of the Work in accordance with the Contract
Documents, the Cost of the Work plus Contractor’s fee for overhead and profit, both of which
will be determined as provided in Articles 6 and 7 below, subject to additions and deletions
as provided in the Contract and subject to the limitations set forth in Article 8 below.

EJCDC® C-525, Agreement between Owner and Contractor for Construction Contract (Cost-Plus-Fee).
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ARTICLE 6—COST OF THE WORK

6.01  Cost of the Work will be determined as provided in Paragraph 13.01 of the General Conditions, as
duly modified.

ARTICLE 7—CONTRACTOR'’S FEE

7.01  Contractor’s fee will be determined as follows:
A. Afee of [number] percent of the Cost of the Work. No fee will be payable on the basis of costs
itemized as excluded in Paragraph 13.01.C of the General Conditions.

ARTICLE 8—GUARANTEED MAXIMUM PRICE

8.01 Guaranteed Maximum Price

A. Contractor guarantees that the maximum amount payable by Owner (Guaranteed Maximum
Price, or GMP) for the sum of the Cost of the Work under Article 6 plus Contractor’s fee under
Article 7 will not exceed S[number], subject to increases or decreases for changes in the
Work.

ARTICLE 9—CHANGES IN THE CONTRACT PRICE

9.01 Determination of Changes in Contract Price

A. If aChange Order entails a change in Contract Price under the provisions of the Contract, then
under this Agreement:

1. The change will include the applicable increase or decrease in Cost of the Work, pursuant
to the provisions of Article 13 of the General Conditions.

2. Changes in Contractor’s fee will be determined as set forth in Paragraph 13.01.D of the
General Conditions.

3. Ifthereis a Guaranteed Maximum Fee, it will increase or decrease in an amount equal to
the increase or decrease in Cost of the Work.

4. |If there is a Guaranteed Maximum Price, it will increase or decrease in an amount equal
to the increase or decrease in Contract Price, including Cost of the Work and Contractor’s
fee, as duly determined.

9.02  Documentation of Changes
A. The amount of any increases or decreases in Contractor’s fee, in any Guaranteed Maximum
Price, or in any Guaranteed Maximum Fee, will be set forth in the applicable Change Order.

ARTICLE 10—PAYMENT PROCEDURES

10.01 Submittal and Processing of Payments

A. Contractor shall submit Applications for Payment in accordance with Article 15 of the General
Conditions. Applications for Payment will indicate the amount of Contractor’s fee then
payable. Applications for Payment will be processed by Engineer as provided in the General
Conditions.

EJCDC® C-525, Agreement between Owner and Contractor for Construction Contract (Cost-Plus-Fee).
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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10.02 Progress Payments; Retainage

A. Owner shall make progress payments on the basis of Contractor’s Applications for Payment
as recommended by Engineer on or about the 15th day of each month during construction as
provided in Paragraphs 10.02.B.1 and 10.02.B.2 below, provided that such Applications for
Payment have been submitted in a timely manner at the first of the month and otherwise
meet the requirements of the Contract. All such payments will be measured by the Schedule
of Values established as provided in the General Conditions or, in the event there is no
Schedule of Values, as provided elsewhere in the Contract.

B. For Cost of the Work: Progress payments on account of the Cost of the Work will be made:

1.

Prior to Final Completion, progress payments will be made in an amount equal to the
percentage indicated below but, in each case, less the aggregate of payments previously
made and less such amounts as Owner may withhold, including but not limited to
liguidated damages, in accordance with the Contract.

a.

Ninety-five percent of the value of the Work completed (with the balance being
retainage).

Ninety-five percent of cost of materials and equipment not incorporated in the Work
(with the balance being retainage).

C. For Contractor’s fee: Progress payments on account of the Contractor’s fee will be made as
follows:

1.

If Contractor’s fee is a fixed fee, payments prior to Final Completion will be in an amount
equal to ninety-five percent of such fee earned to the date of the approved Application
for Payment (less in each case payments previously made on account of such fee) based
on the progress of the Work measured by the Schedule of Values established as
provided in the General Conditions (and in the case of Unit Price Work on the number
of units completed), and upon Final Completion in an amount sufficient to increase total
payments to Contractor on account of his fee to one hundred percent of Contractor’s
fee. In the event there is no Schedule of Values the progress of the Work will be
measured as provided elsewhere in the Contract.

If Contractor’s fee is a percentage fee, payments prior to Final Completion will be in an
amount equal to ninety-five percent of such fee (less in each case payments previously
made on account of such fee) based on the Cost of the Work completed.

10.03 Final Payment

A. Upon final completion and acceptance of the Work, Owner shall pay the remainder of the
Contract Price in accordance with Paragraph 15.06 of the General Conditions.

10.04 Consent of Surety

A. Owner will not make final payment, or return or release retainage at Substantial Completion
or any other time, unless Contractor submits written consent of the surety to such payment,
return, or release.

EJCDC® C-525, Agreement between Owner and Contractor for Construction Contract (Cost-Plus-Fee).
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
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ARTICLE 11—CONTRACT DOCUMENTS

11.01 Contents

A. The Contract Documents consist of all of the following:

1.
2.

This Agreement.

Bonds:

a. Performance and warranty bond (together with power of attorney).
b. Payment bond (together with power of attorney).

General Conditions.

Supplementary Conditions.

Specifications as listed in the table of contents of the project manual (copy of list
attached). To be incorporated by contract amendment.

Drawings (not attached but incorporated by reference) consisting of [number] sheets
with each sheet bearing the following general title: [Title on Drawings].

Addenda (numbers [number] to [number], inclusive).
Exhibits to this Agreement (enumerated as follows):
a. [List exhibits]

The following which may be delivered or issued on or after the Effective Date of the
Contract and are not attached hereto:

a. Notice to Proceed.

b. Work Change Directives.
c. Change Orders.

d. Field Orders.

e. Warranty Bond, if any.

B. The Contract Documents listed in Paragraph 11.01.A are attached to this Agreement (except
as expressly noted otherwise above).

C. There are no Contract Documents other than those listed above in this Article 11.

D. The Contract Documents may only be amended, modified, or supplemented as provided in
the Contract.

ARTICLE 12—REPRESENTATIONS, CERTIFICATIONS, AND STIPULATIONS

12.01 Contractor’s Representations

A. In order to induce Owner to enter into this Contract, Contractor makes the following
representations:

1.

Contractor has examined and carefully studied the Contract Documents, including
Addenda.

EJCDC® C-525, Agreement between Owner and Contractor for Construction Contract (Cost-Plus-Fee).
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
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2. Contractor has visited the Site, conducted a thorough visual examination of the Site and
adjacent areas, and become familiar with the general, local, and Site conditions that may
affect cost, progress, and performance of the Work.

3. Contractor is familiar with all Laws and Regulations that may affect cost, progress, and
performance of the Work.

4. Contractor has carefully studied the reports of explorations and tests of subsurface
conditions at or adjacent to the Site and the drawings of physical conditions relating to
existing surface or subsurface structures at the Site that have been identified in the
Supplementary Conditions, with respect to the Technical Data in such reports and
drawings.

5. Contractor has carefully studied the reports and drawings relating to Hazardous
Environmental Conditions, if any, at or adjacent to the Site that have been identified in
the Supplementary Conditions, with respect to Technical Data in such reports and
drawings.

6. Contractor has considered the information known to Contractor itself; information
commonly known to contractors doing business in the locality of the Site; information and
observations obtained from visits to the Site; the Contract Documents; and the Technical
Data identified in the Supplementary Conditions or by definition, with respect to the
effect of such information, observations, and Technical Data on (a) he cost, progress, and
performance of the Work; (b)the means, methods, techniques, sequences, and
procedures of construction to be employed by Contractor; and (c) Contractor’s safety
precautions and programs.

7. Based on the information and observations referred to in the preceding paragraph,
Contractor agrees that no further examinations, investigations, explorations, tests,
studies, or data are necessary for the performance of the Work at the Contract Price,
within the Contract Times, and in accordance with the other terms and conditions of the
Contract.

8. Contractor is aware of the general nature of work to be performed by Owner and others
at the Site that relates to the Work as indicated in the Contract Documents.

9. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and of
discrepancies between Site conditions and the Contract Documents, and the written
resolution thereof by Engineer is acceptable to Contractor.

10. The Contract Documents are generally sufficient to indicate and convey understanding of
all terms and conditions for performance and furnishing of the Work.

11. Contractor’s entry into this Contract constitutes an incontrovertible representation by
Contractor that without exception all prices in the Agreement are premised upon
performing and furnishing the Work required by the Contract Documents.

12.02 Contractor’s Certifications

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this
Paragraph 8.02:

EJCDC® C-525, Agreement between Owner and Contractor for Construction Contract (Cost-Plus-Fee).
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
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1. “corrupt practice” means the offering, giving, receiving, or soliciting of anything of value
likely to influence the action of a public official in the bidding process or in the Contract
execution;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a)to
influence the bidding process or the execution of the Contract to the detriment of Owner,
(b) to establish Bid or Contract prices at artificial non-competitive levels, or (c) to deprive
Owner of the benefits of free and open competition;

3. “collusive practice” means a scheme or arrangement between two or more Bidders, with
or without the knowledge of Owner, a purpose of which is to establish Bid prices at
artificial, non-competitive levels; and

4. “coercive practice” means harming or threatening to harm, directly or indirectly, persons
or their property to influence their participation in the bidding process or affect the
execution of the Contract.

12.03 Standard General Conditions

A. Owner stipulates that if the General Conditions that are made a part of this Contract are
EJCDC® C-700, Standard General Conditions for the Construction Contract (2018), published
by the Engineers Joint Contract Documents Committee, and if Owner is the party that has
furnished said General Conditions, then Owner has plainly shown all modifications to the
standard wording of such published document to the Contractor, through a process such as
highlighting or “track changes” (redline/strikeout), or in the Supplementary Conditions.

EJCDC® C-525, Agreement between Owner and Contractor for Construction Contract (Cost-Plus-Fee).
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement.

This Agreement will be effective on [indicate date on which Contract becomes effective] (which is the

Effective Date of the Contract).

Owner:

Contractor:

(typed or printed name of organization)

By:
(individual’s signature)
Date:
(date signed)
Name:
(typed or printed)
Title:
(typed or printed)
Attest:
(individual’s signature)
Title:

(typed or printed)
Address for giving notices:

(typed or printed name of organization)

By:
(individual’s signature)
Date:
(date signed)

Name:

(typed or printed)
Title:

(typed or printed)

(If [Type of Entity] is a corporation, a partnership, or a
joint venture, attach evidence of authority to sign.)

Attest:

(individual’s signature)

Title:

(typed or printed)
Address for giving notices:

Designated Representative:

Designated Representative:

Name: Name:

(typed or printed) (typed or printed)
Title: Title:

(typed or printed) (typed or printed)
Address: Address:
Phone: Phone:
Email: Email:
(If [Type of Entity] is a corporation, attach evidence of License No.:
authority to sign. If [Type of Entity] is a public body, " -
attach evidence of authority to sign and resolution or (where applicable)
other documents authorizing execution of this State:

Agreement.)

EJCDC® C-525, Agreement between Owner and Contractor for Construction Contract (Cost-Plus-Fee).
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PERFORMANCE BOND

Contractor
Name: [Full formal name of Contractor]
Address (principal place of business):

[Address of Contractor’s principal place of
business]

Surety
Name: [Full formal name of Surety]

Address (principal place of business):
[Address of Surety’s principal place of business]

Owner
Name: [Full formal name of Owner]

Mailing address (principal place of business):

[Address of Owner’s principal place of business]

Contract

Description (name and location):

[Owner’s project/contract name, and location of
the project]

Contract Price:  [Amount from Contract]

Effective Date of Contract: [Date from Contract]

Bond
Bond Amount: [Amount]
Date of Bond: [Date]

(Date of Bond cannot be earlier than Effective Date of Contract)
Modifications to this Bond form:
] None [ See Paragraph 16

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth in this
Performance Bond, do each cause this Performance Bond to be duly executed by an authorized officer,

agent, or representative.

Contractor as Principal

Surety

(Full formal name of Contractor)

By:
(Signature)
Name:
(Printed or typed)
Title:
Attest:
(Signature)
Name:
(Printed or typed)
Title:

(Full formal name of Surety) (corporate seal)

By:
(Signature)(Attach Power of Attorney)

Name:

(Printed or typed)
Title:
Attest:

(Signature)

Name:

(Printed or typed)
Title:

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to
Contractor, Surety, Owner, or other party is considered plural where applicable.

EJCDC® C-610, Performance Bond.
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1. The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors,
administrators, successors, and assigns to the Owner for the performance of the Construction
Contract, which is incorporated herein by reference.

2. If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no
obligation under this Bond, except when applicable to participate in a conference as provided in
Paragraph 3.

3. Ifthereis no Owner Default under the Construction Contract, the Surety’s obligation under this Bond
will arise after:

3.1. The Owner first provides notice to the Contractor and the Surety that the Owner is considering
declaring a Contractor Default. Such notice may indicate whether the Owner is requesting a
conference among the Owner, Contractor, and Surety to discuss the Contractor’s performance.
If the Owner does not request a conference, the Surety may, within five (5) business days after
receipt of the Owner’s notice, request such a conference. If the Surety timely requests a
conference, the Owner shall attend. Unless the Owner agrees otherwise, any conference
requested under this Paragraph 3.1 will be held within ten (10) business days of the Surety’s
receipt of the Owner’s notice. If the Owner, the Contractor, and the Surety agree, the
Contractor shall be allowed a reasonable time to perform the Construction Contract, but such
an agreement does not waive the Owner’s right, if any, subsequently to declare a Contractor
Default;

3.2. The Owner declares a Contractor Default, terminates the Construction Contract and notifies the
Surety; and

3.3. The Owner has agreed to pay the Balance of the Contract Price in accordance with the terms of
the Construction Contract to the Surety or to a contractor selected to perform the Construction
Contract.

4. Failure on the part of the Owner to comply with the notice requirement in Paragraph 3.1 does not
constitute a failure to comply with a condition precedent to the Surety’s obligations, or release the
Surety from its obligations, except to the extent the Surety demonstrates actual prejudice.

5. When the Owner has satisfied the conditions of Paragraph 3, the Surety shall promptly and at the
Surety’s expense take one of the following actions:

5.1. Arrange for the Contractor, with the consent of the Owner, to perform and complete the
Construction Contract;

5.2. Undertake to perform and complete the Construction Contract itself, through its agents or
independent contractors;

5.3. Obtain bids or negotiated proposals from qualified contractors acceptable to the Owner for a
contract for performance and completion of the Construction Contract, arrange for a contract
to be prepared for execution by the Owner and a contractor selected with the Owners
concurrence, to be secured with performance and payment bonds executed by a qualified
surety equivalent to the bonds issued on the Construction Contract, and pay to the Owner the
amount of damages as described in Paragraph 7 in excess of the Balance of the Contract Price
incurred by the Owner as a result of the Contractor Default; or

5.4. Waive its right to perform and complete, arrange for completion, or obtain a new contractor,
and with reasonable promptness under the circumstances:

EJCDC® C-610, Performance Bond.
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10.

11.

12.

13.

5.4.1 Afterinvestigation, determine the amount for which it may be liable to the Owner and,
as soon as practicable after the amount is determined, make payment to the Owner; or

5.4.2 Deny liability in whole or in part and notify the Owner, citing the reasons for denial.

If the Surety does not proceed as provided in Paragraph 5 with reasonable promptness, the Surety
shall be deemed to be in default on this Bond seven days after receipt of an additional written notice
from the Owner to the Surety demanding that the Surety perform its obligations under this Bond, and
the Owner shall be entitled to enforce any remedy available to the Owner. If the Surety proceeds as
provided in Paragraph 5.4, and the Owner refuses the payment, or the Surety has denied liability, in
whole or in part, without further notice, the Owner shall be entitled to enforce any remedy available
to the Owner.

If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then the responsibilities of the Surety to
the Owner will not be greater than those of the Contractor under the Construction Contract, and the
responsibilities of the Owner to the Surety will not be greater than those of the Owner under the
Construction Contract. Subject to the commitment by the Owner to pay the Balance of the Contract
Price, the Surety is obligated, without duplication for:

7.1. the responsibilities of the Contractor for correction of defective work and completion of the
Construction Contract;

7.2. additional legal, design professional, and delay costs resulting from the Contractor’s Default,
and resulting from the actions or failure to act of the Surety under Paragraph 5; and

7.3. liquidated damages, or if no liquidated damages are specified in the Construction Contract,
actual damages caused by delayed performance or non-performance of the Contractor.

If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the Surety’s liability is limited to the amount
of this Bond.

The Surety shall not be liable to the Owner or others for obligations of the Contractor that are
unrelated to the Construction Contract, and the Balance of the Contract Price will not be reduced or
set off on account of any such unrelated obligations. No right of action will accrue on this Bond to any
person or entity other than the Owner or its heirs, executors, administrators, successors, and assigns.

The Surety hereby waives notice of any change, including changes of time, to the Construction
Contract or to related subcontracts, purchase orders, and other obligations.

Any proceeding, legal or equitable, under this Bond must be instituted in any court of competent
jurisdiction in the location in which the work or part of the work is located and must be instituted
within two years after a declaration of Contractor Default or within two years after the Contractor
ceased working or within two years after the Surety refuses or fails to perform its obligations under
this Bond, whichever occurs first. If the provisions of this paragraph are void or prohibited by law, the
minimum periods of limitations available to sureties as a defense in the jurisdiction of the suit will be
applicable.

Notice to the Surety, the Owner, or the Contractor must be mailed or delivered to the address shown
on the page on which their signature appears.

When this Bond has been furnished to comply with a statutory or other legal requirement in the
location where the construction was to be performed, any provision in this Bond conflicting with said
statutory or legal requirement will be deemed deleted therefrom and provisions conforming to such
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14.

15.

statutory or other legal requirement will be deemed incorporated herein. When so furnished, the
intent is that this Bond will be construed as a statutory bond and not as a common law bond.

Definitions

14.1.

14.2.

14.3.

14.4.

14.5.

Balance of the Contract Price—The total amount payable by the Owner to the Contractor under
the Construction Contract after all proper adjustments have been made including allowance for
the Contractor for any amounts received or to be received by the Owner in settlement of
insurance or other claims for damages to which the Contractor is entitled, reduced by all valid
and proper payments made to or on behalf of the Contractor under the Construction Contract.

Construction Contract—The agreement between the Owner and Contractor identified on the
cover page, including all Contract Documents and changes made to the agreement and the
Contract Documents.

Contractor Default—Failure of the Contractor, which has not been remedied or waived, to
perform or otherwise to comply with a material term of the Construction Contract.

Owner Default—Failure of the Owner, which has not been remedied or waived, to pay the
Contractor as required under the Construction Contract or to perform and complete or comply
with the other material terms of the Construction Contract.

Contract Documents—All the documents that comprise the agreement between the Owner and
Contractor.

If this Bond is issued for an agreement between a contractor and subcontractor, the term Contractor
in this Bond will be deemed to be Subcontractor and the term Owner will be deemed to be Contractor.

16. Modifications to this Bond are as follows: [Describe modification or enter “None”]
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PAYMENT BOND

Contractor
Name: [Full formal name of Contractor]

Address (principal place of business):

[Address of Contractor’s principal place of
business]

Surety
Name: [Full formal name of Surety]

Address (principal place of business):
[Address of Surety’s principal place of business]

Owner

Name: [Full formal name of Owner]
Mailing address (principal place of business):

[Address of Owner’s principal place of business]

Contract

Description (name and location):
[Owner’s project/contract name, and location of
the project]

Contract Price: [Amount, from Contract]

Effective Date of Contract:  [Date, from Contract]

Bond
Bond Amount: [Amount]
Date of Bond: [Date]

(Date of Bond cannot be earlier than Effective Date of Contract)
Modifications to this Bond form:
] None [ See Paragraph 18

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth in this
Payment Bond, do each cause this Payment Bond to be duly executed by an authorized officer, agent, or

representative.

Contractor as Principal

Surety

(Full formal name of Contractor)

By:
(Signature)
Name:
(Printed or typed)
Title:
Attest:
(Signature)
Name:
(Printed or typed)
Title:

(Full formal name of Surety) (corporate seal)

By:
(Signature)(Attach Power of Attorney)

Name:

(Printed or typed)
Title:
Attest:

(Signature)

Name:

(Printed or typed)
Title:

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to
Contractor, Surety, Owner, or other party is considered plural where applicable.
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The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors,
administrators, successors, and assigns to the Owner to pay for labor, materials, and equipment
furnished for use in the performance of the Construction Contract, which is incorporated herein by
reference, subject to the following terms.

If the Contractor promptly makes payment of all sums due to Claimants, and defends, indemnifies,
and holds harmless the Owner from claims, demands, liens, or suits by any person or entity seeking
payment for labor, materials, or equipment furnished for use in the performance of the Construction
Contract, then the Surety and the Contractor shall have no obligation under this Bond.

If there is no Owner Default under the Construction Contract, the Surety’s obligation to the Owner
under this Bond will arise after the Owner has promptly notified the Contractor and the Surety (at the
address described in Paragraph 13) of claims, demands, liens, or suits against the Owner or the
Owner’s property by any person or entity seeking payment for labor, materials, or equipment
furnished for use in the performance of the Construction Contract, and tendered defense of such
claims, demands, liens, or suits to the Contractor and the Surety.

When the Owner has satisfied the conditions in Paragraph 3, the Surety shall promptly and at the
Surety’s expense defend, indemnify, and hold harmless the Owner against a duly tendered claim,
demand, lien, or suit.

The Surety’s obligations to a Claimant under this Bond will arise after the following:
5.1. Claimants who do not have a direct contract with the Contractor

5.1.1. have furnished a written notice of non-payment to the Contractor, stating with
substantial accuracy the amount claimed and the name of the party to whom the
materials were, or equipment was, furnished or supplied or for whom the labor was
done or performed, within ninety (90) days after having last performed labor or last
furnished materials or equipment included in the Claim; and

5.1.2. have sent a Claim to the Surety (at the address described in Paragraph 13).

5.2. Claimants who are employed by or have a direct contract with the Contractor have sent a Claim
to the Surety (at the address described in Paragraph 13).

If a notice of non-payment required by Paragraph 5.1.1 is given by the Owner to the Contractor, that
is sufficient to satisfy a Claimant’s obligation to furnish a written notice of non-payment under
Paragraph 5.1.1.

When a Claimant has satisfied the conditions of Paragraph 5.1 or 5.2, whichever is applicable, the
Surety shall promptly and at the Surety’s expense take the following actions:

7.1. Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days after receipt
of the Claim, stating the amounts that are undisputed and the basis for challenging any amounts
that are disputed; and

7.2. Pay or arrange for payment of any undisputed amounts.

7.3. The Surety’s failure to discharge its obligations under Paragraph 7.1 or 7.2 will not be deemed
to constitute a waiver of defenses the Surety or Contractor may have or acquire as to a Claim,
except as to undisputed amounts for which the Surety and Claimant have reached agreement.
If, however, the Surety fails to discharge its obligations under Paragraph 7.1 or 7.2, the Surety
shall indemnify the Claimant for the reasonable attorney’s fees the Claimant incurs thereafter
to recover any sums found to be due and owing to the Claimant.
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10.

11.

12.

13.

14.

15.

16.

The Surety’s total obligation will not exceed the amount of this Bond, plus the amount of reasonable
attorney’s fees provided under Paragraph 7.3, and the amount of this Bond will be credited for any
payments made in good faith by the Surety.

Amounts owed by the Owner to the Contractor under the Construction Contract will be used for the
performance of the Construction Contract and to satisfy claims, if any, under any construction
performance bond. By the Contractor furnishing and the Owner accepting this Bond, they agree that
all funds earned by the Contractor in the performance of the Construction Contract are dedicated to
satisfying obligations of the Contractor and Surety under this Bond, subject to the Owner’s priority to
use the funds for the completion of the work.

The Surety shall not be liable to the Owner, Claimants, or others for obligations of the Contractor that
are unrelated to the Construction Contract. The Owner shall not be liable for the payment of any costs
or expenses of any Claimant under this Bond, and shall have under this Bond no obligation to make
payments to or give notice on behalf of Claimants, or otherwise have any obligations to Claimants
under this Bond.

The Surety hereby waives notice of any change, including changes of time, to the Construction
Contract or to related subcontracts, purchase orders, and other obligations.

No suit or action will be commenced by a Claimant under this Bond other than in a court of competent
jurisdiction in the state in which the project that is the subject of the Construction Contract is located
or after the expiration of one year from the date (1) on which the Claimant sent a Claim to the Surety
pursuant to Paragraph 5.1.2 or 5.2, or (2) on which the last labor or service was performed by anyone
or the last materials or equipment were furnished by anyone under the Construction Contract,
whichever of (1) or (2) first occurs. If the provisions of this paragraph are void or prohibited by law,
the minimum period of limitation available to sureties as a defense in the jurisdiction of the suit will
be applicable.

Notice and Claims to the Surety, the Owner, or the Contractor must be mailed or delivered to the
address shown on the page on which their signature appears. Actual receipt of notice or Claims,
however accomplished, will be sufficient compliance as of the date received.

When this Bond has been furnished to comply with a statutory or other legal requirement in the
location where the construction was to be performed, any provision in this Bond conflicting with said
statutory or legal requirement will be deemed deleted here from and provisions conforming to such
statutory or other legal requirement will be deemed incorporated herein. When so furnished, the
intent is that this Bond will be construed as a statutory bond and not as a common law bond.

Upon requests by any person or entity appearing to be a potential beneficiary of this Bond, the
Contractor and Owner shall promptly furnish a copy of this Bond or shall permit a copy to be made.

Definitions
16.1. Claim—A written statement by the Claimant including at a minimum:
16.1.1. The name of the Claimant;

16.1.2. The name of the person for whom the labor was done, or materials or equipment
furnished;

16.1.3. A copy of the agreement or purchase order pursuant to which labor, materials, or
equipment was furnished for use in the performance of the Construction Contract;

16.1.4. A brief description of the labor, materials, or equipment furnished;
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16.1.5. The date on which the Claimant last performed labor or last furnished materials or
equipment for use in the performance of the Construction Contract;

16.1.6. The total amount earned by the Claimant for labor, materials, or equipment furnished
as of the date of the Claim;

16.1.7. The total amount of previous payments received by the Claimant; and

16.1.8. The total amount due and unpaid to the Claimant for labor, materials, or equipment
furnished as of the date of the Claim.

16.2. Claimant—An individual or entity having a direct contract with the Contractor or with a
subcontractor of the Contractor to furnish labor, materials, or equipment for use in the
performance of the Construction Contract. The term Claimant also includes any individual or
entity that has rightfully asserted a claim under an applicable mechanic’s lien or similar statute
against the real property upon which the Project is located. The intent of this Bond is to include
without limitation in the terms of “labor, materials, or equipment” that part of the water, gas,
power, light, heat, oil, gasoline, telephone service, or rental equipment used in the Construction
Contract, architectural and engineering services required for performance of the work of the
Contractor and the Contractor’s subcontractors, and all other items for which a mechanic’s lien
may be asserted in the jurisdiction where the labor, materials, or equipment were furnished.

16.3. Construction Contract—The agreement between the Owner and Contractor identified on the
cover page, including all Contract Documents and all changes made to the agreement and the
Contract Documents.

16.4. Owner Default—Failure of the Owner, which has not been remedied or waived, to pay the
Contractor as required under the Construction Contract or to perform and complete or comply
with the other material terms of the Construction Contract.

16.5. Contract Documents—All the documents that comprise the agreement between the Owner and
Contractor.

17. If this Bond is issued for an agreement between a contractor and subcontractor, the term Contractor
in this Bond will be deemed to be Subcontractor and the term Owner will be deemed to be Contractor.

18. Modifications to this Bond are as follows: [Describe modification or enter “None”]
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STANDARD GENERAL CONDITIONS
OF THE CONSTRUCTION CONTRACT

ARTICLE 1—DEFINITIONS AND TERMINOLOGY

1.01

Defined Terms

A. Wherever used in the Bidding Requirements or Contract Documents, a term printed with
initial capital letters, including the term’s singular and plural forms, will have the meaning
indicated in the definitions below. In addition to terms specifically defined, terms with initial
capital letters in the Contract Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.

1.

Addenda—Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

Agreement—The written instrument, executed by Owner and Contractor, that sets forth
the Contract Price and Contract Times, identifies the parties and the Engineer, and
designates the specific items that are Contract Documents.

Application for Payment—The document prepared by Contractor, in a form acceptable to
Engineer, to request progress or final payments, and which is to be accompanied by such
supporting documentation as is required by the Contract Documents.

Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices for
the Work to be performed.

Bidder—An individual or entity that submits a Bid to Owner.

Bidding Documents—The Bidding Requirements, the proposed Contract Documents, and
all Addenda.

Bidding Requirements—The Advertisement or invitation to bid, Instructions to Bidders,
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.

Change Order—A document which is signed by Contractor and Owner and authorizes an
addition, deletion, or revision in the Work or an adjustment in the Contract Price or the
Contract Times, or other revision to the Contract, issued on or after the Effective Date of
the Contract.

Change Proposal—A written request by Contractor, duly submitted in compliance with
the procedural requirements set forth herein, seeking an adjustment in Contract Price or
Contract Times; contesting an initial decision by Engineer concerning the requirements of
the Contract Documents or the acceptability of Work under the Contract Documents;
challenging a set-off against payments due; or seeking other relief with respect to the
terms of the Contract.

10. Claim

a. Ademand or assertion by Owner directly to Contractor, duly submitted in compliance
with the procedural requirements set forth herein, seeking an adjustment of Contract
Price or Contract Times; contesting an initial decision by Engineer concerning the
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requirements of the Contract Documents or the acceptability of Work under the
Contract Documents; contesting Engineer’s decision regarding a Change Proposal;
seeking resolution of a contractual issue that Engineer has declined to address; or
seeking other relief with respect to the terms of the Contract.

b. Ademand or assertion by Contractor directly to Owner, duly submitted in compliance
with the procedural requirements set forth herein, contesting Engineer’s decision
regarding a Change Proposal, or seeking resolution of a contractual issue that
Engineer has declined to address.

c. A demand or assertion by Owner or Contractor, duly submitted in compliance with
the procedural requirements set forth herein, made pursuant to Paragraph 12.01.A.4,
concerning disputes arising after Engineer has issued a recommendation of final
payment.

d. A demand for money or services by a third party is not a Claim.

11. Constituent of Concern—Asbestos, petroleum, radioactive materials, polychlorinated
biphenyls (PCBs), lead-based paint (as defined by the HUD/EPA standard), hazardous
waste, and any substance, product, waste, or other material of any nature whatsoever
that is or becomes listed, regulated, or addressed pursuant to Laws and Regulations
regulating, relating to, or imposing liability or standards of conduct concerning, any
hazardous, toxic, or dangerous waste, substance, or material.

12. Contract—The entire and integrated written contract between Owner and Contractor
concerning the Work.

13. Contract Documents—Those items so designated in the Agreement, and which together
comprise the Contract.

14. Contract Price—The money that Owner has agreed to pay Contractor for completion of
the Work in accordance with the Contract Documents.

15. Contract Times—The number of days or the dates by which Contractor shall: (a) achieve
Milestones, if any; (b) achieve Substantial Completion; and (c) complete the Work.

16. Contractor—The individual or entity with which Owner has contracted for performance
of the Work.

17. Cost of the Work—See Paragraph 13.01 for definition.

18. Drawings—The part of the Contract that graphically shows the scope, extent, and
character of the Work to be performed by Contractor.

19. Effective Date of the Contract—The date, indicated in the Agreement, on which the
Contract becomes effective.

20. Electronic Document—Any Project-related correspondence, attachments to
correspondence, data, documents, drawings, information, or graphics, including but not
limited to Shop Drawings and other Submittals, that are in an electronic or digital format.

21. Electronic Means—Electronic mail (email), upload/download from a secure Project
website, or other communications methods that allow: (a) the transmission or
communication of Electronic Documents; (b) the documentation of transmissions,
including sending and receipt; (c) printing of the transmitted Electronic Document by the
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22.
23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

recipient; (d) the storage and archiving of the Electronic Document by sender and
recipient; and (e) the use by recipient of the Electronic Document for purposes permitted
by this Contract. Electronic Means does not include the use of text messaging, or of
Facebook, Twitter, Instagram, or similar social media services for transmission of
Electronic Documents.

Engineer—The individual or entity named as such in the Agreement.

Field Order—A written order issued by Engineer which requires minor changes in the
Work but does not change the Contract Price or the Contract Times.

Hazardous Environmental Condition—The presence at the Site of Constituents of Concern
in such quantities or circumstances that may present a danger to persons or property
exposed thereto.

a. The presence at the Site of materials that are necessary for the execution of the Work,
or that are to be incorporated into the Work, and that are controlled and contained
pursuant to industry practices, Laws and Regulations, and the requirements of the
Contract, is not a Hazardous Environmental Condition.

b. The presence of Constituents of Concern that are to be removed or remediated as
part of the Work is not a Hazardous Environmental Condition.

c. The presence of Constituents of Concern as part of the routine, anticipated, and
obvious working conditions at the Site, is not a Hazardous Environmental Condition.

Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes, rules,
regulations, ordinances, codes, and binding decrees, resolutions, and orders of any and
all governmental bodies, agencies, authorities, and courts having jurisdiction.

Liens—Charges, security interests, or encumbrances upon Contract-related funds, real
property, or personal property.

Milestone—A principal event in the performance of the Work that the Contract requires
Contractor to achieve by an intermediate completion date, or by a time prior to
Substantial Completion of all the Work.

Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance of the
Bid.

Notice to Proceed—A written notice by Owner to Contractor fixing the date on which the
Contract Times will commence to run and on which Contractor shall start to perform the
Work.

Owner—The individual or entity with which Contractor has contracted regarding the
Work, and which has agreed to pay Contractor for the performance of the Work, pursuant
to the terms of the Contract.

Progress Schedule—A schedule, prepared and maintained by Contractor, describing the
sequence and duration of the activities comprising Contractor’s plan to accomplish the
Work within the Contract Times.

Project—The total undertaking to be accomplished for Owner by engineers, contractors,
and others, including planning, study, design, construction, testing, commissioning, and
start-up, and of which the Work to be performed under the Contract Documents is a part.
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33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

Resident Project Representative—The authorized representative of Engineer assigned to
assist Engineer at the Site. As used herein, the term Resident Project Representative (RPR)
includes any assistants or field staff of Resident Project Representative.

Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and that establish the standards by which
such portion of the Work will be judged.

Schedule of Submittals—A schedule, prepared and maintained by Contractor, of required
submittals and the time requirements for Engineer’s review of the submittals.

Schedule of Values—A schedule, prepared and maintained by Contractor, allocating
portions of the Contract Price to various portions of the Work and used as the basis for
reviewing Contractor’s Applications for Payment.

Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or
information that are specifically prepared or assembled by or for Contractor and
submitted by Contractor to illustrate some portion of the Work. Shop Drawings, whether
approved or not, are not Drawings and are not Contract Documents.

Site—Lands or areas indicated in the Contract Documents as being furnished by Owner
upon which the Work is to be performed, including rights-of-way and easements, and
such other lands or areas furnished by Owner which are designated for the use of
Contractor.

Specifications—The part of the Contract that consists of written requirements for
materials, equipment, systems, standards, and workmanship as applied to the Work, and
certain administrative requirements and procedural matters applicable to the Work.

Subcontractor—An individual or entity having a direct contract with Contractor or with
any other Subcontractor for the performance of a part of the Work.

Submittal—A written or graphic document, prepared by or for Contractor, which the
Contract Documents require Contractor to submit to Engineer, or that is indicated as a
Submittal in the Schedule of Submittals accepted by Engineer. Submittals may include
Shop Drawings and Samples; schedules; product data; Owner-delegated designs;
sustainable design information; information on special procedures; testing plans; results
of tests and evaluations, source quality-control testing and inspections, and field or Site
quality-control testing and inspections; warranties and certifications; Suppliers’
instructions and reports; records of delivery of spare parts and tools; operations and
maintenance data; Project photographic documentation; record documents; and other
such documents required by the Contract Documents. Submittals, whether or not
approved or accepted by Engineer, are not Contract Documents. Change Proposals,
Change Orders, Claims, notices, Applications for Payment, and requests for interpretation
or clarification are not Submittals.

Substantial Completion—The time at which the Work (or a specified part thereof) has
progressed to the point where, in the opinion of Engineer, the Work (or a specified part
thereof) is sufficiently complete, in accordance with the Contract Documents, so that the
Work (or a specified part thereof) can be utilized for the purposes for which it is intended.
The terms “substantially complete” and “substantially completed” as applied to all or part
of the Work refer to Substantial Completion of such Work.
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43. Successful Bidder—The Bidder to which the Owner makes an award of contract.

44. Supplementary Conditions—The part of the Contract that amends or supplements these
General Conditions.

45. Supplier—A manufacturer, fabricator, supplier, distributor, or vendor having a direct
contract with Contractor or with any Subcontractor to furnish materials or equipment to
be incorporated in the Work by Contractor or a Subcontractor.

46. Technical Data

a. Those items expressly identified as Technical Data in the Supplementary Conditions,
with respect to either (1) existing subsurface conditions at or adjacent to the Site, or
existing physical conditions at or adjacent to the Site including existing surface or
subsurface structures (except Underground Facilities) or (2)Hazardous
Environmental Conditions at the Site.

b. If no such express identifications of Technical Data have been made with respect to
conditions at the Site, then Technical Data is defined, with respect to conditions at
the Site under Paragraphs 5.03, 5.04, and 5.06, as the data contained in boring logs,
recorded measurements of subsurface water levels, assessments of the condition of
subsurface facilities, laboratory test results, and other factual, objective information
regarding conditions at the Site that are set forth in any geotechnical, environmental,
or other Site or facilities conditions report prepared for the Project and made
available to Contractor.

c. Information and data regarding the presence or location of Underground Facilities
are not intended to be categorized, identified, or defined as Technical Data, and
instead Underground Facilities are shown or indicated on the Drawings.

47. Underground Facilities—All active or not-in-service underground lines, pipelines,
conduits, ducts, encasements, cables, wires, manholes, vaults, tanks, tunnels, or other
such facilities or systems at the Site, including but not limited to those facilities or systems
that produce, transmit, distribute, or convey telephone or other communications, cable
television, fiber optic transmissions, power, electricity, light, heat, gases, oil, crude oil
products, liquid petroleum products, water, steam, waste, wastewater, storm water,
other liquids or chemicals, or traffic or other control systems. An abandoned facility or
system is not an Underground Facility.

48. Unit Price Work—Work to be paid for on the basis of unit prices.

49. Work—The entire construction or the various separately identifiable parts thereof
required to be provided under the Contract Documents. Work includes and is the result
of performing or providing all labor, services, and documentation necessary to produce
such construction; furnishing, installing, and incorporating all materials and equipment
into such construction; and may include related services such as testing, start-up, and
commissioning, all as required by the Contract Documents.

50. Work Change Directive—A written directive to Contractor issued on or after the Effective
Date of the Contract, signed by Owner and recommended by Engineer, ordering an
addition, deletion, or revision in the Work.
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1.02

Terminology

A.

The words and terms discussed in Paragraphs 1.02.B, C, D, and E are not defined terms that
require initial capital letters, but, when used in the Bidding Requirements or Contract
Documents, have the indicated meaning.

Intent of Certain Terms or Adjectives: The Contract Documents include the terms “as allowed,”
“as approved,” “as ordered,” “as directed” or terms of like effect or import to authorize an
exercise of professional judgment by Engineer. In addition, the adjectives “reasonable,”
“suitable,” “acceptable,” “proper,” “satisfactory,” or adjectives of like effect or import are
used to describe an action or determination of Engineer as to the Work. It is intended that
such exercise of professional judgment, action, or determination will be solely to evaluate, in
general, the Work for compliance with the information in the Contract Documents and with
the design concept of the Project as a functioning whole as shown or indicated in the Contract
Documents (unless there is a specific statement indicating otherwise). The use of any such
term or adjective is not intended to and shall not be effective to assign to Engineer any duty
or authority to supervise or direct the performance of the Work, or any duty or authority to
undertake responsibility contrary to the provisions of Article 10 or any other provision of the
Contract Documents.

Day: The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

Defective: The word “defective,” when modifying the word “Work,” refers to Work that is
unsatisfactory, faulty, or deficient in that it:

1. does not conform to the Contract Documents;

2. does not meet the requirements of any applicable inspection, reference standard, test,
or approval referred to in the Contract Documents; or

3. has been damaged prior to Engineer’s recommendation of final payment (unless
responsibility for the protection thereof has been assumed by Owner at Substantial
Completion in accordance with Paragraph 15.03 or Paragraph 15.04).

Furnish, Install, Perform, Provide

1. The word “furnish,” when used in connection with services, materials, or equipment,
means to supply and deliver said services, materials, or equipment to the Site (or some
other specified location) ready for use or installation and in usable or operable condition.

2. The word “install,” when used in connection with services, materials, or equipment,
means to put into use or place in final position said services, materials, or equipment
complete and ready for intended use.

3. The words “perform” or “provide,” when used in connection with services, materials, or
equipment, means to furnish and install said services, materials, or equipment complete
and ready for intended use.

4. If the Contract Documents establish an obligation of Contractor with respect to specific
services, materials, or equipment, but do not expressly use any of the four words
“furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish and install said
services, materials, or equipment complete and ready for intended use.
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Contract Price or Contract Times: References to a change in “Contract Price or Contract Times”
or “Contract Times or Contract Price” or similar, indicate that such change applies to
(1) Contract Price, (2) Contract Times, or (3) both Contract Price and Contract Times, as
warranted, even if the term “or both” is not expressed.

Unless stated otherwise in the Contract Documents, words or phrases that have a well-known
technical or construction industry or trade meaning are used in the Contract Documents in
accordance with such recognized meaning.

ARTICLE 2—PRELIMINARY MATTERS

2.01

2.02

2.03

Delivery of Performance and Payment Bonds; Evidence of Insurance

A

Performance and Payment Bonds: When Contractor delivers the signed counterparts of the
Agreement to Owner, Contractor shall also deliver to Owner the performance bond and
payment bond (if the Contract requires Contractor to furnish such bonds).

Evidence of Contractor’s Insurance: When Contractor delivers the signed counterparts of the
Agreement to Owner, Contractor shall also deliver to Owner, with copies to each additional
insured (as identified in the Contract), the certificates, endorsements, and other evidence of
insurance required to be provided by Contractor in accordance with Article 6, except to the
extent the Supplementary Conditions expressly establish other dates for delivery of specific
insurance policies.

Evidence of Owner’s Insurance: After receipt of the signed counterparts of the Agreement and
all required bonds and insurance documentation, Owner shall promptly deliver to Contractor,
with copies to each additional insured (as identified in the Contract), the certificates and other
evidence of insurance required to be provided by Owner under Article 6.

Copies of Documents

A.

Owner shall furnish to Contractor four printed copies of the Contract (including one fully
signed counterpart of the Agreement), and one copy in electronic portable document format
(PDF). Additional printed copies will be furnished upon request at the cost of reproduction.

Owner shall maintain and safeguard at least one original printed record version of the
Contract, including Drawings and Specifications signed and sealed by Engineer and other
design professionals. Owner shall make such original printed record version of the Contract
available to Contractor for review. Owner may delegate the responsibilities under this
provision to Engineer.

Before Starting Construction

A.

Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as otherwise
required by the Contract Documents), Contractor shall submit to Engineer for timely review:

1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for
starting and completing the various stages of the Work, including any Milestones
specified in the Contract;

2. apreliminary Schedule of Submittals; and

3. a preliminary Schedule of Values for all of the Work which includes quantities and prices
of items which when added together equal the Contract Price and subdivides the Work
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into component parts in sufficient detail to serve as the basis for progress payments
during performance of the Work. Such prices will include an appropriate amount of
overhead and profit applicable to each item of Work.

2.04  Preconstruction Conference; Designation of Authorized Representatives

A. Before any Work at the Site is started, a conference attended by Owner, Contractor, Engineer,
and others as appropriate will be held to establish a working understanding among the parties
as to the Work, and to discuss the schedules referred to in Paragraph 2.03.A, procedures for
handling Shop Drawings, Samples, and other Submittals, processing Applications for Payment,
electronic or digital transmittals, and maintaining required records.

B. At this conference Owner and Contractor each shall designate, in writing, a specific individual
to act as its authorized representative with respect to the services and responsibilities under
the Contract. Such individuals shall have the authority to transmit and receive information,
render decisions relative to the Contract, and otherwise act on behalf of each respective
party.

2.05  Acceptance of Schedules

A. Atleast 10 days before submission of the first Application for Payment a conference, attended
by Contractor, Engineer, and others as appropriate, will be held to review the schedules
submitted in accordance with Paragraph 2.03.A. No progress payment will be made to
Contractor until acceptable schedules are submitted to Engineer.

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly progression
of the Work to completion within the Contract Times. Such acceptance will not impose
on Engineer responsibility for the Progress Schedule, for sequencing, scheduling, or
progress of the Work, nor interfere with or relieve Contractor from Contractor’s full
responsibility therefor.

2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a
workable arrangement for reviewing and processing the required submittals.

3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and substance
if it provides a reasonable allocation of the Contract Price to the component parts of the
Work.

4. If a schedule is not acceptable, Contractor will have an additional 10 days to revise and
resubmit the schedule.

2.06 Electronic Transmittals

A. Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor
may send, and shall accept, Electronic Documents transmitted by Electronic Means.

B. If the Contract does not establish protocols for Electronic Means, then Owner, Engineer, and
Contractor shall jointly develop such protocols.

C. Subject to any governing protocols for Electronic Means, when transmitting Electronic
Documents by Electronic Means, the transmitting party makes no representations as to long-
term compatibility, usability, or readability of the Electronic Documents resulting from the
recipient’s use of software application packages, operating systems, or computer hardware
differing from those used in the drafting or transmittal of the Electronic Documents.
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ARTICLE 3—CONTRACT DOCUMENTS: INTENT, REQUIREMENTS, REUSE

3.01 Intent

A.

The Contract Documents are complementary; what is required by one Contract Document is
as binding as if required by all.

Itis the intent of the Contract Documents to describe a functionally complete Project (or part
thereof) to be constructed in accordance with the Contract Documents.

Unless otherwise stated in the Contract Documents, if there is a discrepancy between the
electronic versions of the Contract Documents (including any printed copies derived from
such electronic versions) and the printed record version, the printed record version will
govern.

The Contract supersedes prior negotiations, representations, and agreements, whether
written or oral.

Engineer will issue clarifications and interpretations of the Contract Documents as provided
herein.

Any provision or part of the Contract Documents held to be void or unenforceable under any
Law or Regulation will be deemed stricken, and all remaining provisions will continue to be
valid and binding upon Owner and Contractor, which agree that the Contract Documents will
be reformed to replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the stricken provision.

Nothing in the Contract Documents creates:

1. any contractual relationship between Owner or Engineer and any Subcontractor,
Supplier, or other individual or entity performing or furnishing any of the Work, for the
benefit of such Subcontractor, Supplier, or other individual or entity; or

2. any obligation on the part of Owner or Engineer to pay or to see to the payment of any
money due any such Subcontractor, Supplier, or other individual or entity, except as may
otherwise be required by Laws and Regulations.

3.02  Reference Standards

A. Standards Specifications, Codes, Laws and Regulations

1. Reference in the Contract Documents to standard specifications, manuals, reference
standards, or codes of any technical society, organization, or association, or to Laws or
Regulations, whether such reference be specific or by implication, means the standard
specification, manual, reference standard, code, or Laws or Regulations in effect at the
time of opening of Bids (or on the Effective Date of the Contract if there were no Bids),
except as may be otherwise specifically stated in the Contract Documents.

2. No provision of any such standard specification, manual, reference standard, or code, and
no instruction of a Supplier, will be effective to change the duties or responsibilities of
Owner, Contractor, or Engineer from those set forth in the part of the Contract
Documents prepared by or for Engineer. No such provision or instruction shall be effective
to assign to Owner or Engineer any duty or authority to supervise or direct the
performance of the Work, or any duty or authority to undertake responsibility
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inconsistent with the provisions of the part of the Contract Documents prepared by or for
Engineer.

3.03  Reporting and Resolving Discrepancies

A

B

. Reporting Discrepancies

1. Contractor’s Verification of Figures and Field Measurements: Before undertaking each
part of the Work, Contractor shall carefully study the Contract Documents, and check and
verify pertinent figures and dimensions therein, particularly with respect to applicable
field measurements. Contractor shall promptly report in writing to Engineer any conflict,
error, ambiguity, or discrepancy that Contractor discovers, or has actual knowledge of,
and shall not proceed with any Work affected thereby until the conflict, error, ambiguity,
or discrepancy is resolved by a clarification or interpretation by Engineer, or by an
amendment or supplement to the Contract issued pursuant to Paragraph 11.01.

2. Contractor’s Review of Contract Documents: If, before or during the performance of the
Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within the
Contract Documents, or between the Contract Documents and (a) any applicable Law or
Regulation, (b) actual field conditions, (c) any standard specification, manual, reference
standard, or code, or (d) any instruction of any Supplier, then Contractor shall promptly
report it to Engineer in writing. Contractor shall not proceed with the Work affected
thereby (except in an emergency as required by Paragraph 7.15) until the conflict, error,
ambiguity, or discrepancy is resolved, by a clarification or interpretation by Engineer, or
by an amendment or supplement to the Contract issued pursuant to Paragraph 11.01.

3. Contractor shall not be liable to Owner or Engineer for failure to report any conflict, error,
ambiguity, or discrepancy in the Contract Documents unless Contractor had actual
knowledge thereof.

. Resolving Discrepancies

1. Except as may be otherwise specifically stated in the Contract Documents, the provisions
of the part of the Contract Documents prepared by or for Engineer take precedence in
resolving any conflict, error, ambiguity, or discrepancy between such provisions of the
Contract Documents and:

a. the provisions of any standard specification, manual, reference standard, or code, or
the instruction of any Supplier (whether or not specifically incorporated by reference
as a Contract Document); or

b. the provisions of any Laws or Regulations applicable to the performance of the Work
(unless such an interpretation of the provisions of the Contract Documents would
result in violation of such Law or Regulation).

3.04 Requirements of the Contract Documents

A

During the performance of the Work and until final payment, Contractor and Owner shall
submit to the Engineer in writing all matters in question concerning the requirements of the
Contract Documents (sometimes referred to as requests for information or interpretation—
RFls), or relating to the acceptability of the Work under the Contract Documents, as soon as
possible after such matters arise. Engineer will be the initial interpreter of the requirements
of the Contract Documents, and judge of the acceptability of the Work.
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3.05

B.

Engineer will, with reasonable promptness, render a written clarification, interpretation, or
decision on the issue submitted, or initiate an amendment or supplement to the Contract
Documents. Engineer’s written clarification, interpretation, or decision will be final and
binding on Contractor, unless it appeals by submitting a Change Proposal, and on Owner,
unless it appeals by filing a Claim.

If a submitted matter in question concerns terms and conditions of the Contract Documents
that do not involve (1) the performance or acceptability of the Work under the Contract
Documents, (2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3)
other engineering or technical matters, then Engineer will promptly notify Owner and
Contractor in writing that Engineer is unable to provide a decision or interpretation. If Owner
and Contractor are unable to agree on resolution of such a matter in question, either party
may pursue resolution as provided in Article 12.

Reuse of Documents

A.

Contractor and its Subcontractors and Suppliers shall not:

1. have or acquire any title to or ownership rights in any of the Drawings, Specifications, or
other documents (or copies of any thereof) prepared by or bearing the seal of Engineer
or its consultants, including electronic media versions, or reuse any such Drawings,
Specifications, other documents, or copies thereof on extensions of the Project or any
other project without written consent of Owner and Engineer and specific written
verification or adaptation by Engineer; or

2. have or acquire any title or ownership rights in any other Contract Documents, reuse any
such Contract Documents for any purpose without Owner’s express written consent, or
violate any copyrights pertaining to such Contract Documents.

The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the
Contract. Nothing herein precludes Contractor from retaining copies of the Contract
Documents for record purposes.

ARTICLE 4—COMMENCEMENT AND PROGRESS OF THE WORK

4.01

4.02

4.03

Commencement of Contract Times; Notice to Proceed

A.

The Contract Times will commence to run on the 30th day after the Effective Date of the
Contract or, if a Notice to Proceed is given, on the day indicated in the Notice to Proceed. A
Notice to Proceed may be given at any time within 30 days after the Effective Date of the
Contract. In no event will the Contract Times commence to run later than the 60th day after
the day of Bid opening or the 30th day after the Effective Date of the Contract, whichever
date is earlier.

Starting the Work

A

Contractor shall start to perform the Work on the date when the Contract Times commence
to run. No Work may be done at the Site prior to such date.

Reference Points

A.

Owner shall provide engineering surveys to establish reference points for construction which
in Engineer’s judgment are necessary to enable Contractor to proceed with the Work.
Contractor shall be responsible for laying out the Work, shall protect and preserve the
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established reference points and property monuments, and shall make no changes or
relocations without the prior written approval of Owner. Contractor shall report to Engineer
whenever any reference point or property monument is lost or destroyed or requires
relocation because of necessary changes in grades or locations, and shall be responsible for
the accurate replacement or relocation of such reference points or property monuments by
professionally qualified personnel.

4.04  Progress Schedule

A.

Contractor shall adhere to the Progress Schedule established in accordance with
Paragraph 2.05 as it may be adjusted from time to time as provided below.

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in
changing the Contract Times.

2. Proposed adjustments in the Progress Schedule that will change the Contract Times must
be submitted in accordance with the requirements of Article 11.

Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes or
disagreements with Owner. No Work will be delayed or postponed pending resolution of any
disputes or disagreements, or during any appeal process, except as permitted by
Paragraph 16.04, or as Owner and Contractor may otherwise agree in writing.

4.05 Delays in Contractor’s Progress

A.

If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or interferes
with the performance or progress of the Work, then Contractor shall be entitled to an
equitable adjustment in Contract Price or Contract Times.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for delay,
disruption, or interference caused by or within the control of Contractor. Delay, disruption,
and interference attributable to and within the control of a Subcontractor or Supplier shall be
deemed to be within the control of Contractor.

If Contractor’s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the control of Owner, Contractor, and those
for which they are responsible, then Contractor shall be entitled to an equitable adjustment
in Contract Times. Such an adjustment will be Contractor’s sole and exclusive remedy for the
delays, disruption, and interference described in this paragraph. Causes of delay, disruption,
or interference that may give rise to an adjustment in Contract Times under this paragraph
include but are not limited to the following:

1. Severe and unavoidable natural catastrophes such as fires, floods, epidemics, and
earthquakes;

2. Abnormal weather conditions;

3. Acts orfailures to act of third-party utility owners or other third-party entities (other than
those third-party utility owners or other third-party entities performing other work at or
adjacent to the Site as arranged by or under contract with Owner, as contemplated in
Article 8); and

4. Acts of war or terrorism.
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D. Contractor’s entitlement to an adjustment of Contract Times or Contract Price is limited as

follows:

1. Contractor’s entitlement to an adjustment of the Contract Times is conditioned on the
delay, disruption, or interference adversely affecting an activity on the critical path to
completion of the Work, as of the time of the delay, disruption, or interference.

2. Contractor shall not be entitled to an adjustment in Contract Price for any delay,
disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Contractor. Such a concurrent delay by
Contractor shall not preclude an adjustment of Contract Times to which Contractor is
otherwise entitled.

3. Adjustments of Contract Times or Contract Price are subject to the provisions of
Article 11.

Each Contractor request or Change Proposal seeking an increase in Contract Times or Contract
Price must be supplemented by supporting data that sets forth in detail the following:

1. The circumstances that form the basis for the requested adjustment;

2. The date upon which each cause of delay, disruption, or interference began to affect the
progress of the Work;

3. The date upon which each cause of delay, disruption, or interference ceased to affect the
progress of the Work;

4. The number of days’ increase in Contract Times claimed as a consequence of each such
cause of delay, disruption, or interference; and

5. The impact on Contract Price, in accordance with the provisions of Paragraph 11.07.

Contractor shall also furnish such additional supporting documentation as Owner or Engineer
may require including, where appropriate, a revised progress schedule indicating all the
activities affected by the delay, disruption, or interference, and an explanation of the effect
of the delay, disruption, or interference on the critical path to completion of the Work.

Delays, disruption, and interference to the performance or progress of the Work resulting
from the existence of a differing subsurface or physical condition, an Underground Facility
that was not shown or indicated by the Contract Documents, or not shown or indicated with
reasonable accuracy, and those resulting from Hazardous Environmental Conditions, are
governed by Article 5, together with the provisions of Paragraphs 4.05.D and 4.05.E.

Paragraph 8.03 addresses delays, disruption, and interference to the performance or progress
of the Work resulting from the performance of certain other work at or adjacent to the Site.

ARTICLE 5—SITE; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS ENVIRONMENTAL
CONDITIONS

5.01

Availability of Lands

A. Owner shall furnish the Site. Owner shall notify Contractor in writing of any encumbrances or

restrictions not of general application but specifically related to use of the Site with which
Contractor must comply in performing the Work.
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B. Upon reasonable written request, Owner shall furnish Contractor with a current statement of
record legal title and legal description of the lands upon which permanent improvements are
to be made and Owner’s interest therein as necessary for giving notice of or filing a mechanic’s
or construction lien against such lands in accordance with applicable Laws and Regulations.

C. Contractor shall provide for all additional lands and access thereto that may be required for
temporary construction facilities or storage of materials and equipment.

5.02  Use of Site and Other Areas
A. Limitation on Use of Site and Other Areas

1. Contractor shall confine construction equipment, temporary construction facilities, the
storage of materials and equipment, and the operations of workers to the Site, adjacent
areas that Contractor has arranged to use through construction easements or otherwise,
and other adjacent areas permitted by Laws and Regulations, and shall not unreasonably
encumber the Site and such other adjacent areas with construction equipment or other
materials or equipment. Contractor shall assume full responsibility for (a) damage to the
Site; (b) damage to any such other adjacent areas used for Contractor’s operations; (c)
damage to any other adjacent land or areas, or to improvements, structures, utilities, or
similar facilities located at such adjacent lands or areas; and (d) for injuries and losses
sustained by the owners or occupants of any such land or areas; provided that such
damage or injuries result from the performance of the Work or from other actions or
conduct of the Contractor or those for which Contractor is responsible.

2. If a damage or injury claim is made by the owner or occupant of any such land or area
because of the performance of the Work, or because of other actions or conduct of the
Contractor or those for which Contractor is responsible, Contractor shall (a) take
immediate corrective or remedial action as required by Paragraph 7.13, or otherwise; (b)
promptly attempt to settle the claim as to all parties through negotiations with such
owner or occupant, or otherwise resolve the claim by arbitration or other dispute
resolution proceeding, or in a court of competent jurisdiction; and (c) to the fullest extent
permitted by Laws and Regulations, indemnify and hold harmless Owner and Engineer,
and the officers, directors, members, partners, employees, agents, consultants and
subcontractors of each and any of them, from and against any such claim, and against all
costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to any claim or action, legal or equitable,
brought by any such owner or occupant against Owner, Engineer, or any other party
indemnified hereunder to the extent caused directly or indirectly, in whole or in part by,
or based upon, Contractor’s performance of the Work, or because of other actions or
conduct of the Contractor or those for which Contractor is responsible.

B. Removal of Debris During Performance of the Work: During the progress of the Work the
Contractor shall keep the Site and other adjacent areas free from accumulations of waste
materials, rubbish, and other debris. Removal and disposal of such waste materials, rubbish,
and other debris will conform to applicable Laws and Regulations.

C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and the
Work and make it ready for utilization by Owner. At the completion of the Work Contractor
shall remove from the Site and adjacent areas all tools, appliances, construction equipment
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and machinery, and surplus materials and shall restore to original condition all property not
designated for alteration by the Contract Documents.

D. Loading of Structures: Contractor shall not load nor permit any part of any structure to be
loaded in any manner that will endanger the structure, nor shall Contractor subject any part
of the Work or adjacent structures or land to stresses or pressures that will endanger them.

5.03  Subsurface and Physical Conditions
A. Reports and Drawings: The Supplementary Conditions identify:

1. Those reports of explorations and tests of subsurface conditions at or adjacent to the Site
that contain Technical Data;

2. Those drawings of existing physical conditions at or adjacent to the Site, including those
drawings depicting existing surface or subsurface structures at or adjacent to the Site
(except Underground Facilities), that contain Technical Data; and

3. Technical Data contained in such reports and drawings.

B. Underground Facilities: Underground Facilities are shown or indicated on the Drawings,
pursuant to Paragraph 5.05, and not in the drawings referred to in Paragraph 5.03.A.
Information and data regarding the presence or location of Underground Facilities are not
intended to be categorized, identified, or defined as Technical Data.

C. Reliance by Contractor on Technical Data: Contractor may rely upon the accuracy of the
Technical Data expressly identified in the Supplementary Conditions with respect to such
reports and drawings, but such reports and drawings are not Contract Documents. If no such
express identification has been made, then Contractor may rely upon the accuracy of the
Technical Data as defined in Paragraph 1.01.A.46.b.

D. Limitations of Other Data and Documents: Except for such reliance on Technical Data,
Contractor may not rely upon or make any claim against Owner or Engineer, or any of their
officers, directors, members, partners, employees, agents, consultants, or subcontractors,
with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including, but
not limited to, any aspects of the means, methods, techniques, sequences, and
procedures of construction to be employed by Contractor, and safety precautions and
programs incident thereto;

2. otherdata, interpretations, opinions, and information contained in such reports or shown
or indicated in such drawings;

3. the contents of other Site-related documents made available to Contractor, such as
record drawings from other projects at or adjacent to the Site, or Owner’s archival
documents concerning the Site; or

4. any Contractor interpretation of or conclusion drawn from any Technical Data or any such
other data, interpretations, opinions, or information.
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5.04

Differing Subsurface or Physical Conditions

A. Notice by Contractor: If Contractor believes that any subsurface or physical condition that is

uncovered or revealed at the Site:

1. is of such a nature as to establish that any Technical Data on which Contractor is entitled
to rely as provided in Paragraph 5.03 is materially inaccurate;

2. is of such a nature as to require a change in the Drawings or Specifications;
3. differs materially from that shown or indicated in the Contract Documents; or

4. is of an unusual nature, and differs materially from conditions ordinarily encountered and
generally recognized as inherent in work of the character provided for in the Contract
Documents;

then Contractor shall, promptly after becoming aware thereof and before further disturbing
the subsurface or physical conditions or performing any Work in connection therewith (except
in an emergency as required by Paragraph 7.15), notify Owner and Engineer in writing about
such condition. Contractor shall not further disturb such condition or perform any Work in
connection therewith (except with respect to an emergency) until receipt of a written
statement permitting Contractor to do so.

Engineer’s Review: After receipt of written notice as required by the preceding paragraph,
Engineer will promptly review the subsurface or physical condition in question; determine
whether it is necessary for Owner to obtain additional exploration or tests with respect to the
condition; conclude whether the condition falls within any one or more of the differing site
condition categories in Paragraph 5.04.A; obtain any pertinent cost or schedule information
from Contractor; prepare recommendations to Owner regarding the Contractor’s resumption
of Work in connection with the subsurface or physical condition in question and the need for
any change in the Drawings or Specifications; and advise Owner in writing of Engineer’s
findings, conclusions, and recommendations.

Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s written
findings, conclusions, and recommendations, Owner shall issue a written statement to
Contractor (with a copy to Engineer) regarding the subsurface or physical condition in
guestion, addressing the resumption of Work in connection with such condition, indicating
whether any change in the Drawings or Specifications will be made, and adopting or rejecting
Engineer’s written findings, conclusions, and recommendations, in whole or in part.

Early Resumption of Work: If at any time Engineer determines that Work in connection with
the subsurface or physical condition in question may resume prior to completion of Engineer’s
review or Owner’s issuance of its statement to Contractor, because the condition in question
has been adequately documented, and analyzed on a preliminary basis, then the Engineer
may at its discretion instruct Contractor to resume such Work.
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E. Possible Price and Times Adjustments

1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract
Times, to the extent that the existence of a differing subsurface or physical condition, or
any related delay, disruption, or interference, causes an increase or decrease in
Contractor’s cost of, or time required for, performance of the Work; subject, however, to
the following:

a. Such condition must fall within any one or more of the categories described in
Paragraph 5.04.A;

b. With respect to Work that is paid for on a unit price basis, any adjustment in Contract
Price will be subject to the provisions of Paragraph 13.03; and,

c. Contractor’s entitlement to an adjustment of the Contract Times is subject to the
provisions of Paragraphs 4.05.D and 4.05.E.

2. Contractor shall not be entitled to any adjustment in the Contract Price or Contract Times
with respect to a subsurface or physical condition if:

a. Contractor knew of the existence of such condition at the time Contractor made a
commitment to Owner with respect to Contract Price and Contract Times by the
submission of a Bid or becoming bound under a negotiated contract, or otherwise;

b. The existence of such condition reasonably could have been discovered or revealed
as a result of any examination, investigation, exploration, test, or study of the Site
and contiguous areas expressly required by the Bidding Requirements or Contract
Documents to be conducted by or for Contractor prior to Contractor’s making such
commitment; or

c. Contractor failed to give the written notice required by Paragraph 5.04.A.

3. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount or
extent of any adjustment in the Contract Price or Contract Times, then any such
adjustment will be set forth in a Change Order.

4. Contractor may submit a Change Proposal regarding its entitlement to or the amount or
extent of any adjustment in the Contract Price or Contract Times, no later than 30 days
after Owner’s issuance of the Owner’s written statement to Contractor regarding the
subsurface or physical condition in question.

F. Underground Facilities; Hazardous Environmental Conditions: Paragraph 5.05 governs rights
and responsibilities regarding the presence or location of Underground Facilities.
Paragraph 5.06 governs rights and responsibilities regarding Hazardous Environmental
Conditions. The provisions of Paragraphs 5.03 and 5.04 are not applicable to the presence or
location of Underground Facilities, or to Hazardous Environmental Conditions.

5.05 Underground Facilities

A. Contractor’s Responsibilities: Unless it is otherwise expressly provided in the Supplementary
Conditions, the cost of all of the following are included in the Contract Price, and Contractor
shall have full responsibility for:

1. reviewing and checking all information and data regarding existing Underground Facilities
at the Site;
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2. complying with applicable state and local utility damage prevention Laws and
Regulations;

3. verifying the actual location of those Underground Facilities shown or indicated in the
Contract Documents as being within the area affected by the Work, by exposing such
Underground Facilities during the course of construction;

4. coordination of the Work with the owners (including Owner) of such Underground
Facilities, during construction; and

5. the safety and protection of all existing Underground Facilities at the Site, and repairing
any damage thereto resulting from the Work.

Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered or
revealed at the Site was not shown or indicated on the Drawings, or was not shown or
indicated on the Drawings with reasonable accuracy, then Contractor shall, promptly after
becoming aware thereof and before further disturbing conditions affected thereby or
performing any Work in connection therewith (except in an emergency as required by
Paragraph 7.15), notify Owner and Engineer in writing regarding such Underground Facility.

Engineer’s Review: Engineer will:

1. promptly review the Underground Facility and conclude whether such Underground
Facility was not shown or indicated on the Drawings, or was not shown or indicated with
reasonable accuracy;

2. identify and communicate with the owner of the Underground Facility; prepare
recommendations to Owner (and if necessary issue any preliminary instructions to
Contractor) regarding the Contractor’s resumption of Work in connection with the
Underground Facility in question;

3. obtain any pertinent cost or schedule information from Contractor; determine the extent,
if any, to which a change is required in the Drawings or Specifications to reflect and
document the consequences of the existence or location of the Underground Facility; and

4. advise Owner in writing of Engineer’s findings, conclusions, and recommendations.

During such time, Contractor shall be responsible for the safety and protection of such
Underground Facility.

Owner’s Statement to Contractor Regarding Underground Facility: After receipt of Engineer’s
written findings, conclusions, and recommendations, Owner shall issue a written statement
to Contractor (with a copy to Engineer) regarding the Underground Facility in question
addressing the resumption of Work in connection with such Underground Facility, indicating
whether any change in the Drawings or Specifications will be made, and adopting or rejecting
Engineer’s written findings, conclusions, and recommendations in whole or in part.

Early Resumption of Work: If at any time Engineer determines that Work in connection with
the Underground Facility may resume prior to completion of Engineer’s review or Owner’s
issuance of its statement to Contractor, because the Underground Facility in question and
conditions affected by its presence have been adequately documented, and analyzed on a
preliminary basis, then the Engineer may at its discretion instruct Contractor to resume such
Work.
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F. Possible Price and Times Adjustments

1.

Contractor shall be entitled to an equitable adjustment in the Contract Price or Contract
Times, to the extent that any existing Underground Facility at the Site that was not shown
or indicated on the Drawings, or was not shown or indicated with reasonable accuracy,
or any related delay, disruption, or interference, causes an increase or decrease in
Contractor’s cost of, or time required for, performance of the Work; subject, however, to
the following:

a. With respect to Work that is paid for on a unit price basis, any adjustment in Contract
Price will be subject to the provisions of Paragraph 13.03;

b. Contractor’s entitlement to an adjustment of the Contract Times is subject to the
provisions of Paragraphs 4.05.D and 4.05.E; and

c. Contractor gave the notice required in Paragraph 5.05.B.

If Owner and Contractor agree regarding Contractor’s entitlement to and the amount or
extent of any adjustment in the Contract Price or Contract Times, then any such
adjustment will be set forth in a Change Order.

Contractor may submit a Change Proposal regarding its entitlement to or the amount or
extent of any adjustment in the Contract Price or Contract Times, no later than 30 days
after Owner’s issuance of the Owner’s written statement to Contractor regarding the
Underground Facility in question.

The information and data shown or indicated on the Drawings with respect to existing
Underground Facilities at the Site is based on information and data (a) furnished by the
owners of such Underground Facilities, or by others, (b) obtained from available records,
or (c) gathered in an investigation conducted in accordance with the current edition of
ASCE 38, Standard Guideline for the Collection and Depiction of Existing Subsurface Utility
Data, by the American Society of Civil Engineers. If such information or data is incorrect
or incomplete, Contractor’s remedies are limited to those set forth in this
Paragraph 5.05.F.

5.06  Hazardous Environmental Conditions at Site

A. Reports and Drawings: The Supplementary Conditions identify:

1.

those reports known to Owner relating to Hazardous Environmental Conditions that have
been identified at or adjacent to the Site;

drawings known to Owner relating to Hazardous Environmental Conditions that have
been identified at or adjacent to the Site; and

Technical Data contained in such reports and drawings.
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Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the accuracy
of the Technical Data expressly identified in the Supplementary Conditions with respect to
such reports and drawings, but such reports and drawings are not Contract Documents. If no
such express identification has been made, then Contractor may rely on the accuracy of the
Technical Data as defined in Paragraph 1.01.A.46.b. Except for such reliance on Technical
Data, Contractor may not rely upon or make any claim against Owner or Engineer, or any of
their officers, directors, members, partners, employees, agents, consultants, or
subcontractors, with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including, but
not limited to, any aspects of the means, methods, techniques, sequences and procedures
of construction to be employed by Contractor, and safety precautions and programs
incident thereto;

2. otherdata, interpretations, opinions, and information contained in such reports or shown
or indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any such
other data, interpretations, opinions or information.

Contractor shall not be responsible for removing or remediating any Hazardous
Environmental Condition encountered, uncovered, or revealed at the Site unless such
removal or remediation is expressly identified in the Contract Documents to be within the
scope of the Work.

Contractor shall be responsible for controlling, containing, and duly removing all Constituents
of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or anyone else for
whom Contractor is responsible, and for any associated costs; and for the costs of removing
and remediating any Hazardous Environmental Condition created by the presence of any such
Constituents of Concern.

If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose
removal or remediation is not expressly identified in the Contract Documents as being within
the scope of the Work, or if Contractor or anyone for whom Contractor is responsible creates
a Hazardous Environmental Condition, then Contractor shall immediately: (1) secure or
otherwise isolate such condition; (2) stop all Work in connection with such condition and in
any area affected thereby (except in an emergency as required by Paragraph 7.15); and (3)
notify Owner and Engineer (and promptly thereafter confirm such notice in writing). Owner
shall promptly consult with Engineer concerning the necessity for Owner to retain a qualified
expert to evaluate such condition or take corrective action, if any. Promptly after consulting
with Engineer, Owner shall take such actions as are necessary to permit Owner to timely
obtain required permits and provide Contractor the written notice required by
Paragraph 5.06.F. If Contractor or anyone for whom Contractor is responsible created the
Hazardous Environmental Condition in question, then Owner may remove and remediate the
Hazardous Environmental Condition, and impose a set-off against payments to account for
the associated costs.

Contractor shall not resume Work in connection with such Hazardous Environmental
Condition or in any affected area until after Owner has obtained any required permits related
thereto, and delivered written notice to Contractor either (1) specifying that such condition
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and any affected area is or has been rendered safe for the resumption of Work, or (2)
specifying any special conditions under which such Work may be resumed safely.

If Owner and Contractor cannot agree as to entitlement to or on the amount or extent, if any,
of any adjustment in Contract Price or Contract Times, as a result of such Work stoppage, such
special conditions under which Work is agreed to be resumed by Contractor, or any costs or
expenses incurred in response to the Hazardous Environmental Condition, then within 30
days of Owner’s written notice regarding the resumption of Work, Contractor may submit a
Change Proposal, or Owner may impose a set-off. Entitlement to any such adjustment is
subject to the provisions of Paragraphs 4.05.D, 4.05.E, 11.07, and 11.08.

If, after receipt of such written notice, Contractor does not agree to resume such Work based
on a reasonable belief it is unsafe, or does not agree to resume such Work under such special
conditions, then Owner may order the portion of the Work that is in the area affected by such
condition to be deleted from the Work, following the contractual change procedures in
Article 11. Owner may have such deleted portion of the Work performed by Owner’s own
forces or others in accordance with Article 8.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, Subcontractors, and Engineer, and the officers, directors, members,
partners, employees, agents, consultants, and subcontractors of each and any of them, from
and against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals, and all court, arbitration,
or other dispute resolution costs) arising out of or relating to a Hazardous Environmental
Condition, provided that such Hazardous Environmental Condition (1) was not shown or
indicated in the Drawings, Specifications, or other Contract Documents, identified as
Technical Data entitled to limited reliance pursuant to Paragraph 5.06.B, or identified in the
Contract Documents to be included within the scope of the Work, and (2) was not created by
Contractor or by anyone for whom Contractor is responsible. Nothing in this Paragraph 5.06.1
obligates Owner to indemnify any individual or entity from and against the consequences of
that individual’s or entity’s own negligence.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold
harmless Owner and Engineer, and the officers, directors, members, partners, employees,
agents, consultants, and subcontractors of each and any of them, from and against all claims,
costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to the failure to control, contain, or remove a
Constituent of Concern brought to the Site by Contractor or by anyone for whom Contractor
is responsible, or to a Hazardous Environmental Condition created by Contractor or by anyone
for whom Contractor is responsible. Nothing in this Paragraph 5.06.) obligates Contractor to
indemnify any individual or entity from and against the consequences of that individual’s or
entity’s own negligence.

The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of Constituents
of Concern or to a Hazardous Environmental Condition uncovered or revealed at the Site.
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ARTICLE 6—BONDS AND INSURANCE

6.01

6.02

Performance, Payment, and Other Bonds

A.

Contractor shall furnish a performance bond and a payment bond, each in an amount at least
equal to the Contract Price, as security for the faithful performance and payment of
Contractor’s obligations under the Contract. These bonds must remain in effect until one year
after the date when final payment becomes due or until completion of the correction period
specified in Paragraph 15.08, whichever is later, except as provided otherwise by Laws or
Regulations, the terms of a prescribed bond form, the Supplementary Conditions, or other
provisions of the Contract.

Contractor shall also furnish such other bonds (if any) as are required by the Supplementary
Conditions or other provisions of the Contract.

All bonds must be in the form included in the Bidding Documents or otherwise specified by
Owner prior to execution of the Contract, except as provided otherwise by Laws or
Regulations, and must be issued and signed by a surety named in “Companies Holding
Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable
Reinsuring Companies” as published in Department Circular 570 (as amended and
supplemented) by the Bureau of the Fiscal Service, U.S. Department of the Treasury. A bond
signed by an agent or attorney-in-fact must be accompanied by a certified copy of that
individual’s authority to bind the surety. The evidence of authority must show that it is
effective on the date the agent or attorney-in-fact signed the accompanying bond.

Contractor shall obtain the required bonds from surety companies that are duly licensed or
authorized, in the state or jurisdiction in which the Project is located, to issue bonds in the
required amounts.

If the surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent, or
the surety ceases to meet the requirements above, then Contractor shall promptly notify
Owner and Engineer in writing and shall, within 20 days after the event giving rise to such
notification, provide another bond and surety, both of which must comply with the bond and
surety requirements above.

If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from
the Site and exercise Owner’s termination rights under Article 16.

Upon request to Owner from any Subcontractor, Supplier, or other person or entity claiming
to have furnished labor, services, materials, or equipment used in the performance of the
Work, Owner shall provide a copy of the payment bond to such person or entity.

Upon request to Contractor from any Subcontractor, Supplier, or other person or entity
claiming to have furnished labor, services, materials, or equipment used in the performance
of the Work, Contractor shall provide a copy of the payment bond to such person or entity.

Insurance—General Provisions

A.

Owner and Contractor shall obtain and maintain insurance as required in this article and in
the Supplementary Conditions.

All insurance required by the Contract to be purchased and maintained by Owner or
Contractor shall be obtained from insurance companies that are duly licensed or authorized
in the state or jurisdiction in which the Project is located to issue insurance policies for the
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required limits and coverages. Unless a different standard is indicated in the Supplementary
Conditions, all companies that provide insurance policies required under this Contract shall
have an A.M. Best rating of A-VII or better.

Alternative forms of insurance coverage, including but not limited to self-insurance and
“Occupational Accident and Excess Employer’s Indemnity Policies,” are not sufficient to meet
the insurance requirements of this Contract, unless expressly allowed in the Supplementary
Conditions.

Contractor shall deliver to Owner, with copies to each additional insured identified in the
Contract, certificates of insurance and endorsements establishing that Contractor has
obtained and is maintaining the policies and coverages required by the Contract. Upon
request by Owner or any other insured, Contractor shall also furnish other evidence of such
required insurance, including but not limited to copies of policies, documentation of
applicable self-insured retentions (if allowed) and deductibles, full disclosure of all relevant
exclusions, and evidence of insurance required to be purchased and maintained by
Subcontractors or Suppliers. In any documentation furnished under this provision, Contractor,
Subcontractors, and Suppliers may block out (redact) (1) any confidential premium or pricing
information and (2) any wording specific to a project or jurisdiction other than those
applicable to this Contract.

Owner shall deliver to Contractor, with copies to each additional insured identified in the
Contract, certificates of insurance and endorsements establishing that Owner has obtained
and is maintaining the policies and coverages required of Owner by the Contract (if any). Upon
request by Contractor or any other insured, Owner shall also provide other evidence of such
required insurance (if any), including but not limited to copies of policies, documentation of
applicable self-insured retentions (if allowed) and deductibles, and full disclosure of all
relevant exclusions. In any documentation furnished under this provision, Owner may block
out (redact) (1) any confidential premium or pricing information and (2) any wording specific
to a project or jurisdiction other than those relevant to this Contract.

Failure of Owner or Contractor to demand such certificates or other evidence of the other
party’s full compliance with these insurance requirements, or failure of Owner or Contractor
to identify a deficiency in compliance from the evidence provided, will not be construed as a
waiver of the other party’s obligation to obtain and maintain such insurance.

In addition to the liability insurance required to be provided by Contractor, the Owner, at
Owner’s option, may purchase and maintain Owner’s own liability insurance. Owner’s liability
policies, if any, operate separately and independently from policies required to be provided
by Contractor, and Contractor cannot rely upon Owner’s liability policies for any of
Contractor’s obligations to the Owner, Engineer, or third parties.

Contractor shall require:

1. Subcontractors to purchase and maintain worker’s compensation, commercial general
liability, and other insurance that is appropriate for their participation in the Project, and
to name as additional insureds Owner and Engineer (and any other individuals or entities
identified in the Supplementary Conditions as additional insureds on Contractor’s liability
policies) on each Subcontractor’s commercial general liability insurance policy; and

2. Suppliers to purchase and maintain insurance that is appropriate for their participation in
the Project.
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6.03

I. If either party does not purchase or maintain the insurance required of such party by the
Contract, such party shall notify the other party in writing of such failure to purchase prior to
the start of the Work, or of such failure to maintain prior to any change in the required
coverage.

J. If Contractor has failed to obtain and maintain required insurance, Contractor’s entitlement
to enter or remain at the Site will end immediately, and Owner may impose an appropriate
set-off against payment for any associated costs (including but not limited to the cost of
purchasing necessary insurance coverage), and exercise Owner’s termination rights under
Article 16.

K. Without prejudice to any other right or remedy, if a party has failed to obtain required
insurance, the other party may elect (but is in no way obligated) to obtain equivalent
insurance to protect such other party’s interests at the expense of the party who was required
to provide such coverage, and the Contract Price will be adjusted accordingly.

L. Owner does not represent that insurance coverage and limits established in this Contract
necessarily will be adequate to protect Contractor or Contractor’s interests. Contractor is
responsible for determining whether such coverage and limits are adequate to protect its
interests, and for obtaining and maintaining any additional insurance that Contractor deems
necessary.

M. The insurance and insurance limits required herein will not be deemed as a limitation on
Contractor’s liability, or that of its Subcontractors or Suppliers, under the indemnities granted
to Owner and other individuals and entities in the Contract or otherwise.

N. Allthe policies of insurance required to be purchased and maintained under this Contract will
contain a provision or endorsement that the coverage afforded will not be canceled, or
renewal refused, until at least 10 days prior written notice has been given to the purchasing
policyholder. Within three days of receipt of any such written notice, the purchasing
policyholder shall provide a copy of the notice to each other insured and Engineer.

Contractor’s Insurance

A. Required Insurance: Contractor shall purchase and maintain Worker’'s Compensation,
Commercial General Liability, and other insurance pursuant to the specific requirements of
the Supplementary Conditions.

B. General Provisions: The policies of insurance required by this Paragraph 6.03 as supplemented
must:

1. include at least the specific coverages required;

2. be written for not less than the limits provided, or those required by Laws or Regulations,
whichever is greater;

3. remain in effect at least until the Work is complete (as set forth in Paragraph 15.06.D),
and longer if expressly required elsewhere in this Contract, and at all times thereafter
when Contractor may be correcting, removing, or replacing defective Work as a warranty
or correction obligation, or otherwise, or returning to the Site to conduct other tasks
arising from the Contract;

4. apply with respect to the performance of the Work, whether such performance is by
Contractor, any Subcontractor or Supplier, or by anyone directly or indirectly employed
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by any of them to perform any of the Work, or by anyone for whose acts any of them may
be liable; and

5. include all necessary endorsements to support the stated requirements.

C. Additional Insureds: The Contractor's commercial general liability, automobile liability,
employer’s liability, umbrella or excess, pollution liability, and unmanned aerial vehicle
liability policies, if required by this Contract, must:

1. include and list as additional insureds Owner and Engineer, and any individuals or entities
identified as additional insureds in the Supplementary Conditions;

2. include coverage for the respective officers, directors, members, partners, employees,
and consultants of all such additional insureds;

3. afford primary coverage to these additional insureds for all claims covered thereby
(including as applicable those arising from both ongoing and completed operations);

4. not seek contribution from insurance maintained by the additional insured; and

5. as to commercial general liability insurance, apply to additional insureds with respect to
liability caused in whole or in part by Contractor’s acts or omissions, or the acts and
omissions of those working on Contractor’s behalf, in the performance of Contractor’s
operations.

6.04  Builder’s Risk and Other Property Insurance

A. Builder’s Risk: Unless otherwise provided in the Supplementary Conditions, Contractor shall
purchase and maintain builder’s risk insurance upon the Work on a completed value basis, in
the amount of the Work’s full insurable replacement cost (subject to such deductible amounts
as may be provided in the Supplementary Conditions or required by Laws and Regulations).
The specific requirements applicable to the builder’s risk insurance are set forth in the
Supplementary Conditions.

B. Property Insurance for Facilities of Owner Where Work Will Occur: Owner is responsible for
obtaining and maintaining property insurance covering each existing structure, building, or
facility in which any part of the Work will occur, or to which any part of the Work will attach
or be adjoined. Such property insurance will be written on a special perils (all-risk) form, on a
replacement cost basis, providing coverage consistent with that required for the builder’s risk
insurance, and will be maintained until the Work is complete, as set forth in
Paragraph 15.06.D.

C. Property Insurance for Substantially Complete Facilities: Promptly after Substantial
Completion, and before actual occupancy or use of the substantially completed Work, Owner
will obtain property insurance for such substantially completed Work, and maintain such
property insurance at least until the Work is complete, as set forth in Paragraph 15.06.D. Such
property insurance will be written on a special perils (all-risk) form, on a replacement cost
basis, and provide coverage consistent with that required for the builder’s risk insurance. The
builder’s risk insurance may terminate upon written confirmation of Owner’s procurement of
such property insurance.

D. Partial Occupancy or Use by Owner: If Owner will occupy or use a portion or portions of the
Work prior to Substantial Completion of all the Work, as provided in Paragraph 15.04, then
Owner (directly, if it is the purchaser of the builder’s risk policy, or through Contractor) will
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provide advance notice of such occupancy or use to the builder’s risk insurer, and obtain an
endorsement consenting to the continuation of coverage prior to commencing such partial
occupancy or use.

E. Insurance of Other Property; Additional Insurance: If the express insurance provisions of the
Contract do not require or address the insurance of a property item or interest, then the entity
or individual owning such property item will be responsible for insuring it. If Contractor elects
to obtain other special insurance to be included in or supplement the builder’s risk or property
insurance policies provided under this Paragraph 6.04, it may do so at Contractor’s expense.

6.05  Property Losses; Subrogation

A. The builder’s risk insurance policy purchased and maintained in accordance with
Paragraph 6.04 (or an installation floater policy if authorized by the Supplementary
Conditions), will contain provisions to the effect that in the event of payment of any loss or
damage the insurer will have no rights of recovery against any insureds thereunder, or against
Engineer or its consultants, or their officers, directors, members, partners, employees, agents,
consultants, or subcontractors.

1. Owner and Contractor waive all rights against each other and the respective officers,
directors, members, partners, employees, agents, consultants, and subcontractors of
each and any of them, for all losses and damages caused by, arising out of, or resulting
from any of the perils, risks, or causes of loss covered by such policies and any other
property insurance applicable to the Work; and, in addition, waive all such rights against
Engineer, its consultants, all individuals or entities identified in the Supplementary
Conditions as builder’s risk or installation floater insureds, and the officers, directors,
members, partners, employees, agents, consultants, and subcontractors of each and any
of them, under such policies for losses and damages so caused.

2. None of the above waivers extends to the rights that any party making such waiver may
have to the proceeds of insurance held by Owner or Contractor as trustee or fiduciary, or
otherwise payable under any policy so issued.

B. Any property insurance policy maintained by Owner covering any loss, damage, or
consequential loss to Owner’s existing structures, buildings, or facilities in which any part of
the Work will occur, or to which any part of the Work will attach or adjoin; to adjacent
structures, buildings, or facilities of Owner; or to part or all of the completed or substantially
completed Work, during partial occupancy or use pursuant to Paragraph 15.04, after
Substantial Completion pursuant to Paragraph 15.03, or after final payment pursuant to
Paragraph 15.06, will contain provisions to the effect that in the event of payment of any loss
or damage the insurer will have no rights of recovery against any insureds thereunder, or
against Contractor, Subcontractors, or Engineer, or the officers, directors, members, partners,
employees, agents, consultants, or subcontractors of each and any of them, and that the
insured is allowed to waive the insurer’s rights of subrogation in a written contract executed
prior to the loss, damage, or consequential loss.

1. Owner waives all rights against Contractor, Subcontractors, and Engineer, and the
officers, directors, members, partners, employees, agents, consultants and
subcontractors of each and any of them, for all losses and damages caused by, arising out
of, or resulting from fire or any of the perils, risks, or causes of loss covered by such
policies.
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C. The waivers in this Paragraph 6.05 include the waiver of rights due to business interruption,
loss of use, or other consequential loss extending beyond direct physical loss or damage to
Owner’s property or the Work caused by, arising out of, or resulting from fire or other insured
peril, risk, or cause of loss.

D. Contractor shall be responsible for assuring that each Subcontract contains provisions
whereby the Subcontractor waives all rights against Owner, Contractor, all individuals or
entities identified in the Supplementary Conditions as insureds, the Engineer and its
consultants, and the officers, directors, members, partners, employees, agents, consultants,
and subcontractors of each and any of them, for all losses and damages caused by, arising out
of, relating to, or resulting from fire or other peril, risk, or cause of loss covered by builder’s
risk insurance, installation floater, and any other property insurance applicable to the Work.

6.06  Receipt and Application of Property Insurance Proceeds

A. Any insured loss under the builder’s risk and other policies of property insurance required by
Paragraph 6.04 will be adjusted and settled with the named insured that purchased the policy.
Such named insured shall act as fiduciary for the other insureds, and give notice to such other
insureds that adjustment and settlement of a claim is in progress. Any other insured may state
its position regarding a claim for insured loss in writing within 15 days after notice of such
claim.

B. Proceeds for such insured losses may be made payable by the insurer either jointly to multiple
insureds, or to the named insured that purchased the policy in its own right and as fiduciary
for other insureds, subject to the requirements of any applicable mortgage clause. A named
insured receiving insurance proceeds under the builder’s risk and other policies of insurance
required by Paragraph 6.04 shall maintain such proceeds in a segregated account, and
distribute such proceeds in accordance with such agreement as the parties in interest may
reach, or as otherwise required under the dispute resolution provisions of this Contract or
applicable Laws and Regulations.

C. If no other special agreement is reached, Contractor shall repair or replace the damaged
Work, using allocated insurance proceeds.

ARTICLE 7—CONTRACTOR’S RESPONSIBILITIES

7.01  Contractor’s Means and Methods of Construction

A. Contractor shall be solely responsible for the means, methods, techniques, sequences, and
procedures of construction.

B. If the Contract Documents note, or Contractor determines, that professional engineering or
other design services are needed to carry out Contractor’s responsibilities for construction
means, methods, techniques, sequences, and procedures, or for Site safety, then Contractor
shall cause such services to be provided by a properly licensed design professional, at
Contractor’s expense. Such services are not Owner-delegated professional design services
under this Contract, and neither Owner nor Engineer has any responsibility with respect to
(1) Contractor’s determination of the need for such services, (2) the qualifications or licensing
of the design professionals retained or employed by Contractor, (3) the performance of such
services, or (4) any errors, omissions, or defects in such services.

EJCDC® C-700, Standard General Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 27 of 71



7.02

7.03

7.04

7.05

Supervision and Superintendence

A.

Contractor shall supervise, inspect, and direct the Work competently and efficiently, devoting
such attention thereto and applying such skills and expertise as may be necessary to perform
the Work in accordance with the Contract Documents.

At all times during the progress of the Work, Contractor shall assign a competent resident
superintendent who will not be replaced without written notice to Owner and Engineer
except under extraordinary circumstances.

Labor; Working Hours

A.

Contractor shall provide competent, suitably qualified personnel to survey and lay out the
Work and perform construction as required by the Contract Documents. Contractor shall
maintain good discipline and order at the Site.

Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of
Contractor’s employees; of Suppliers and Subcontractors, and their employees; and of any
other individuals or entities performing or furnishing any of the Work, just as Contractor is
responsible for Contractor’s own acts and omissions.

Except as otherwise required for the safety or protection of persons or the Work or property
at the Site or adjacent thereto, and except as otherwise stated in the Contract Documents, all
Work at the Site will be performed during regular working hours, Monday through Friday.
Contractor will not perform Work on a Saturday, Sunday, or any legal holiday. Contractor may
perform Work outside regular working hours or on Saturdays, Sundays, or legal holidays only
with Owner’s written consent, which will not be unreasonably withheld.

Services, Materials, and Equipment

A.

Unless otherwise specified in the Contract Documents, Contractor shall provide and assume
full responsibility for all services, materials, equipment, labor, transportation, construction
equipment and machinery, tools, appliances, fuel, power, light, heat, telephone, water,
sanitary facilities, temporary facilities, and all other facilities and incidentals necessary for the
performance, testing, start up, and completion of the Work, whether or not such items are
specifically called for in the Contract Documents.

All materials and equipment incorporated into the Work must be new and of good quality,
except as otherwise provided in the Contract Documents. All special warranties and
guarantees required by the Specifications will expressly run to the benefit of Owner. If
required by Engineer, Contractor shall furnish satisfactory evidence (including reports of
required tests) as to the source, kind, and quality of materials and equipment.

All materials and equipment must be stored, applied, installed, connected, erected,
protected, used, cleaned, and conditioned in accordance with instructions of the applicable
Supplier, except as otherwise may be provided in the Contract Documents.

“Or Equals”

A.

Contractor’s Request; Governing Criteria: Whenever an item of equipment or material is
specified or described in the Contract Documents by using the names of one or more
proprietary items or specific Suppliers, the Contract Price has been based upon Contractor
furnishing such item as specified. The specification or description of such an item is intended
to establish the type, function, appearance, and quality required. Unless the specification or
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7.06

|II

description contains or is followed by words reading that no like, equivalent, or “or equa
item is permitted, Contractor may request that Engineer authorize the use of other items of
equipment or material, or items from other proposed Suppliers, under the circumstances
described below.

1. If Engineer in its sole discretion determines that an item of equipment or material
proposed by Contractor is functionally equal to that named and sufficiently similar so that
no change in related Work will be required, Engineer will deem it an “or equal” item. For
the purposes of this paragraph, a proposed item of equipment or material will be
considered functionally equal to an item so named if:

a. inthe exercise of reasonable judgment Engineer determines that the proposed item:

1) is at least equal in materials of construction, quality, durability, appearance,
strength, and design characteristics;

2) will reliably perform at least equally well the function and achieve the results
imposed by the design concept of the completed Project as a functioning whole;

3) has a proven record of performance and availability of responsive service; and
4) is not objectionable to Owner.

b. Contractor certifies that, if the proposed item is approved and incorporated into the
Work:

1) there will be no increase in cost to the Owner or increase in Contract Times; and

2) the item will conform substantially to the detailed requirements of the item
named in the Contract Documents.

Contractor’s Expense: Contractor shall provide all data in support of any proposed “or equal”
item at Contractor’s expense.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each “or-equal” request. Engineer may require Contractor to furnish additional data
about the proposed “or-equal” item. Engineer will be the sole judge of acceptability. No “or-
equal” item will be ordered, furnished, installed, or utilized until Engineer’s review is complete
and Engineer determines that the proposed item is an “or-equal,” which will be evidenced by
an approved Shop Drawing or other written communication. Engineer will advise Contractor
in writing of any negative determination.

|ll

Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal” request will
result in any change in Contract Price. The Engineer’s denial of an “or-equal” request will be
final and binding, and may not be reversed through an appeal under any provision of the
Contract.

Treatment as a Substitution Request: If Engineer determines that an item of equipment or
material proposed by Contractor does not qualify as an “or-equal” item, Contractor may
request that Engineer consider the item a proposed substitute pursuant to Paragraph 7.06.

Substitutes

A. Contractor’s Request; Governing Criteria: Unless the specification or description of an item of

equipment or material required to be furnished under the Contract Documents contains or is
followed by words reading that no substitution is permitted, Contractor may request that
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Engineer authorize the use of other items of equipment or material under the circumstances
described below. To the extent possible such requests must be made before commencement
of related construction at the Site.

1. Contractor shall submit sufficient information as provided below to allow Engineer to
determine if the item of material or equipment proposed is functionally equivalent to that
named and an acceptable substitute therefor. Engineer will not accept requests for
review of proposed substitute items of equipment or material from anyone other than
Contractor.

2. The requirements for review by Engineer will be as set forth in Paragraph 7.06.B, as
supplemented by the Specifications, and as Engineer may decide is appropriate under the
circumstances.

3. Contractor shall make written application to Engineer for review of a proposed substitute
item of equipment or material that Contractor seeks to furnish or use. The application:

a. will certify that the proposed substitute item will:

1) perform adequately the functions and achieve the results called for by the
general design;

2) be similar in substance to the item specified; and
3) be suited to the same use as the item specified.
b. will state:

1) the extent, if any, to which the use of the proposed substitute item will
necessitate a change in Contract Times;

2) whether use of the proposed substitute item in the Work will require a change in
any of the Contract Documents (or in the provisions of any other direct contract
with Owner for other work on the Project) to adapt the design to the proposed
substitute item; and

3) whether incorporation or use of the proposed substitute item in connection with
the Work is subject to payment of any license fee or royalty.

c. will identify:
1) all variations of the proposed substitute item from the item specified; and
2) available engineering, sales, maintenance, repair, and replacement services.

d. will contain an itemized estimate of all costs or credits that will result directly or
indirectly from use of such substitute item, including but not limited to changes in
Contract Price, shared savings, costs of redesign, and claims of other contractors
affected by any resulting change.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each substitute request, and to obtain comments and direction from Owner.
Engineer may require Contractor to furnish additional data about the proposed substitute
item. Engineer will be the sole judge of acceptability. No substitute will be ordered, furnished,
installed, or utilized until Engineer’s review is complete and Engineer determines that the
proposed item is an acceptable substitute. Engineer’s determination will be evidenced by a
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7.07

Field Order or a proposed Change Order accounting for the substitution itself and all related
impacts, including changes in Contract Price or Contract Times. Engineer will advise
Contractor in writing of any negative determination.

Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a special
performance guarantee or other surety with respect to any substitute.

Reimbursement of Engineer’s Cost. Engineer will record Engineer’s costs in evaluating a
substitute proposed or submitted by Contractor. Whether or not Engineer approves a
substitute so proposed or submitted by Contractor, Contractor shall reimburse Owner for the
reasonable charges of Engineer for evaluating each such proposed substitute. Contractor shall
also reimburse Owner for the reasonable charges of Engineer for making changes in the
Contract Documents (or in the provisions of any other direct contract with Owner) resulting
from the acceptance of each proposed substitute.

Contractor’s Expense: Contractor shall provide all data in support of any proposed substitute
at Contractor’s expense.

Effect of Engineer’s Determination: If Engineer approves the substitution request, Contractor
shall execute the proposed Change Order and proceed with the substitution. The Engineer’s
denial of a substitution request will be final and binding, and may not be reversed through an
appeal under any provision of the Contract. Contractor may challenge the scope of
reimbursement costs imposed under Paragraph 7.06.D, by timely submittal of a Change
Proposal.

Concerning Subcontractors and Suppliers

A.

Contractor may retain Subcontractors and Suppliers for the performance of parts of the Work.
Such Subcontractors and Suppliers must be acceptable to Owner. The Contractor’s retention
of a Subcontractor or Supplier for the performance of parts of the Work will not relieve
Contractor’s obligation to Owner to perform and complete the Work in accordance with the
Contract Documents.

Contractor shall retain specific Subcontractors and Suppliers for the performance of
designated parts of the Work if required by the Contract to do so.

Subsequent to the submittal of Contractor’s Bid or final negotiation of the terms of the
Contract, Owner may not require Contractor to retain any Subcontractor or Supplier to furnish
or perform any of the Work against which Contractor has reasonable objection.

Prior to entry into any binding subcontract or purchase order, Contractor shall submit to
Owner the identity of the proposed Subcontractor or Supplier (unless Owner has already
deemed such proposed Subcontractor or Supplier acceptable during the bidding process or
otherwise). Such proposed Subcontractor or Supplier shall be deemed acceptable to Owner
unless Owner raises a substantive, reasonable objection within 5 days.

Owner may require the replacement of any Subcontractor or Supplier. Owner also may
require Contractor to retain specific replacements; provided, however, that Owner may not
require a replacement to which Contractor has a reasonable objection. If Contractor has
submitted the identity of certain Subcontractors or Suppliers for acceptance by Owner, and
Owner has accepted it (either in writing or by failing to make written objection thereto), then
Owner may subsequently revoke the acceptance of any such Subcontractor or Supplier so
identified solely on the basis of substantive, reasonable objection after due investigation.
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Contractor shall submit an acceptable replacement for the rejected Subcontractor or
Supplier.

If Owner requires the replacement of any Subcontractor or Supplier retained by Contractor
to perform any part of the Work, then Contractor shall be entitled to an adjustment in
Contract Price or Contract Times, with respect to the replacement; and Contractor shall
initiate a Change Proposal for such adjustment within 30 days of Owner’s requirement of
replacement.

No acceptance by Owner of any such Subcontractor or Supplier, whether initially or as a
replacement, will constitute a waiver of the right of Owner to the completion of the Work in
accordance with the Contract Documents.

On a monthly basis, Contractor shall submit to Engineer a complete list of all Subcontractors
and Suppliers having a direct contract with Contractor, and of all other Subcontractors and
Suppliers known to Contractor at the time of submittal.

Contractor shall be solely responsible for scheduling and coordinating the work of
Subcontractors and Suppliers.

The divisions and sections of the Specifications and the identifications of any Drawings do not
control Contractor in dividing the Work among Subcontractors or Suppliers, or in delineating
the Work to be performed by any specific trade.

All Work performed for Contractor by a Subcontractor or Supplier must be pursuant to an
appropriate contractual agreement that specifically binds the Subcontractor or Supplier to
the applicable terms and conditions of the Contract for the benefit of Owner and Engineer.

Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information
about amounts paid to Contractor for Work performed for Contractor by the Subcontractor
or Supplier.

Contractor shall restrict all Subcontractors and Suppliers from communicating with Engineer
or Owner, except through Contractor or in case of an emergency, or as otherwise expressly
allowed in this Contract.

Patent Fees and Royalties

A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in

B.

the performance of the Work or the incorporation in the Work of any invention, design,
process, product, or device which is the subject of patent rights or copyrights held by others.
If an invention, design, process, product, or device is specified in the Contract Documents for
use in the performance of the Work and if, to the actual knowledge of Owner or Engineer, its
use is subject to patent rights or copyrights calling for the payment of any license fee or
royalty to others, the existence of such rights will be disclosed in the Contract Documents.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, and its officers, directors, members, partners, employees, agents,
consultants, and subcontractors, from and against all claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and other
professionals, and all court or arbitration or other dispute resolution costs) arising out of or
relating to any infringement of patent rights or copyrights incident to the use in the
performance of the Work or resulting from the incorporation in the Work of any invention,
design, process, product, or device specified in the Contract Documents, but not identified as
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7.09

7.10

7.11

being subject to payment of any license fee or royalty to others required by patent rights or
copyrights.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold
harmless Owner and Engineer, and the officers, directors, members, partners, employees,
agents, consultants and subcontractors of each and any of them, from and against all claims,
costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to any infringement of patent rights or copyrights
incident to the use in the performance of the Work or resulting from the incorporation in the
Work of any invention, design, process, product, or device not specified in the Contract
Documents.

Permits

A.

Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for all
construction permits, licenses, and certificates of occupancy. Owner shall assist Contractor,
when necessary, in obtaining such permits and licenses. Contractor shall pay all governmental
charges and inspection fees necessary for the prosecution of the Work which are applicable
at the time of the submission of Contractor’s Bid (or when Contractor became bound under a
negotiated contract). Owner shall pay all charges of utility owners for connections for
providing permanent service to the Work.

Taxes

A.

Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by
Contractor in accordance with the Laws and Regulations of the place of the Project which are
applicable during the performance of the Work.

Laws and Regulations

A.

Contractor shall give all notices required by and shall comply with all Laws and Regulations
applicable to the performance of the Work. Neither Owner nor Engineer shall be responsible
for monitoring Contractor’s compliance with any Laws or Regulations.

If Contractor performs any Work or takes any other action knowing or having reason to know
that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and losses,
and shall indemnify and hold harmless Owner and Engineer, and the officers, directors,
members, partners, employees, agents, consultants, and subcontractors of each and any of
them, from and against all claims, costs, losses, and damages (including but not limited to all
fees and charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to such Work or other
action. It is not Contractor’s responsibility to make certain that the Work described in the
Contract Documents is in accordance with Laws and Regulations, but this does not relieve
Contractor of its obligations under Paragraph 3.03.

Owner or Contractor may give written notice to the other party of any changes after the
submission of Contractor’s Bid (or after the date when Contractor became bound under a
negotiated contract) in Laws or Regulations having an effect on the cost or time of
performance of the Work, including but not limited to changes in Laws or Regulations having
an effect on procuring permits and on sales, use, value-added, consumption, and other similar
taxes. If Owner and Contractor are unable to agree on entitlement to or on the amount or
extent, if any, of any adjustment in Contract Price or Contract Times resulting from such
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7.12

7.13

changes, then within 30 days of such written notice Contractor may submit a Change
Proposal, or Owner may initiate a Claim.

Record Documents

A.

Contractor shall maintain in a safe place at the Site one printed record copy of all Drawings,
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, written
interpretations and clarifications, and approved Shop Drawings. Contractor shall keep such
record documents in good order and annotate them to show changes made during
construction. These record documents, together with all approved Samples, will be available
to Engineer for reference. Upon completion of the Work, Contractor shall deliver these record
documents to Engineer.

Safety and Protection

A.

Contractor shall be solely responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work. Such responsibility does not relieve
Subcontractors of their responsibility for the safety of persons or property in the performance
of their work, nor for compliance with applicable safety Laws and Regulations.

Contractor shall designate a qualified and experienced safety representative whose duties
and responsibilities are the prevention of Work-related accidents and the maintenance and
supervision of safety precautions and programs.

Contractor shall take all necessary precautions for the safety of, and shall provide the
necessary protection to prevent damage, injury, or loss to:

1. all persons on the Site or who may be affected by the Work;

2. allthe Work and materials and equipment to be incorporated therein, whether in storage
on or off the Site; and

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and Underground
Facilities not designated for removal, relocation, or replacement in the course of
construction.

All damage, injury, or loss to any property referred to in Paragraph 7.13.C.2 or 7.13.C.3
caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor, Supplier,
or any other individual or entity directly or indirectly employed by any of them to perform
any of the Work, or anyone for whose acts any of them may be liable, shall be remedied by
Contractor at its expense (except damage or loss attributable to the fault of Drawings or
Specifications or to the acts or omissions of Owner or Engineer or anyone employed by any
of them, or anyone for whose acts any of them may be liable, and not attributable, directly or
indirectly, in whole or in part, to the fault or negligence of Contractor or any Subcontractor,
Supplier, or other individual or entity directly or indirectly employed by any of them).

Contractor shall comply with all applicable Laws and Regulations relating to the safety of
persons or property, or to the protection of persons or property from damage, injury, or loss;
and shall erect and maintain all necessary safeguards for such safety and protection.

Contractor shall notify Owner; the owners of adjacent property; the owners of Underground
Facilities and other utilities (if the identity of such owners is known to Contractor); and other
contractors and utility owners performing work at or adjacent to the Site, in writing, when
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7.14

7.15

7.16

Contractor knows that prosecution of the Work may affect them, and shall cooperate with
them in the protection, removal, relocation, and replacement of their property or work in
progress.

Contractor shall comply with the applicable requirements of Owner’s safety programs, if any.
Any Owner’s safety programs that are applicable to the Work are identified or included in the
Supplementary Conditions or Specifications.

Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s
safety program with which Owner’s and Engineer’s employees and representatives must
comply while at the Site.

Contractor’s duties and responsibilities for safety and protection will continue until all the
Work is completed, Engineer has issued a written notice to Owner and Contractor in
accordance with Paragraph 15.06.C that the Work is acceptable, and Contractor has left the
Site (except as otherwise expressly provided in connection with Substantial Completion).

Contractor’s duties and responsibilities for safety and protection will resume whenever
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or correction
obligations, or to conduct other tasks arising from the Contract Documents.

Hazard Communication Programs

A.

Contractor shall be responsible for coordinating any exchange of safety data sheets (formerly
known as material safety data sheets) or other hazard communication information required
to be made available to or exchanged between or among employers at the Site in accordance
with Laws or Regulations.

Emergencies

A.

In emergencies affecting the safety or protection of persons or the Work or property at the
Site or adjacent thereto, Contractor is obligated to act to prevent damage, injury, or loss.
Contractor shall give Engineer prompt written notice if Contractor believes that any significant
changes in the Work or variations from the Contract Documents have been caused by an
emergency, or are required as a result of Contractor’s response to an emergency. If Engineer
determines that a change in the Contract Documents is required because of an emergency or
Contractor’s response, a Work Change Directive or Change Order will be issued.

Submittals

A.

Shop Drawing and Sample Requirements
1. Before submitting a Shop Drawing or Sample, Contractor shall:

a. review and coordinate the Shop Drawing or Sample with other Shop Drawings and
Samples and with the requirements of the Work and the Contract Documents;

b. determine and verify:

1) allfield measurements, quantities, dimensions, specified performance and design
criteria, installation requirements, materials, catalog numbers, and similar
information with respect to the Submittal;

2) the suitability of all materials and equipment offered with respect to the indicated
application, fabrication, shipping, handling, storage, assembly, and installation
pertaining to the performance of the Work; and
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3) all information relative to Contractor’s responsibilities for means, methods,
techniques, sequences, and procedures of construction, and safety precautions
and programs incident thereto;

c. confirm that the Submittal is complete with respect to all related data included in the
Submittal.

2. Each Shop Drawing or Sample must bear a stamp or specific written certification that
Contractor has satisfied Contractor’s obligations under the Contract Documents with
respect to Contractor’s review of that Submittal, and that Contractor approves the
Submittal.

3. With each Shop Drawing or Sample, Contractor shall give Engineer specific written notice
of any variations that the Submittal may have from the requirements of the Contract
Documents. This notice must be set forth in a written communication separate from the
Submittal; and, in addition, in the case of a Shop Drawing by a specific notation made on
the Shop Drawing itself.

Submittal Procedures for Shop Drawings and Samples: Contractor shall label and submit Shop
Drawings and Samples to Engineer for review and approval in accordance with the accepted
Schedule of Submittals.

1. Shop Drawings
a. Contractor shall submit the number of copies required in the Specifications.

b. Data shown on the Shop Drawings must be complete with respect to quantities,
dimensions, specified performance and design criteria, materials, and similar data to
show Engineer the services, materials, and equipment Contractor proposes to
provide, and to enable Engineer to review the information for the limited purposes
required by Paragraph 7.16.C.

2. Samples
a. Contractor shall submit the number of Samples required in the Specifications.

b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent data
such as catalog numbers, the use for which intended and other data as Engineer may
require to enable Engineer to review the Submittal for the limited purposes required
by Paragraph 7.16.C.

3. Where a Shop Drawing or Sample is required by the Contract Documents or the Schedule
of Submittals, any related Work performed prior to Engineer’s review and approval of the
pertinent submittal will be at the sole expense and responsibility of Contractor.

Engineer’s Review of Shop Drawings and Samples

1. Engineer will provide timely review of Shop Drawings and Samples in accordance with the
accepted Schedule of Submittals. Engineer’s review and approval will be only to
determine if the items covered by the Submittals will, after installation or incorporation
in the Work, comply with the requirements of the Contract Documents, and be
compatible with the design concept of the completed Project as a functioning whole as
indicated by the Contract Documents.
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Engineer’s review and approval will not extend to means, methods, techniques,
sequences, or procedures of construction, or to safety precautions or programs incident
thereto.

Engineer’s review and approval of a separate item as such will not indicate approval of
the assembly in which the item functions.

Engineer’s review and approval of a Shop Drawing or Sample will not relieve Contractor
from responsibility for any variation from the requirements of the Contract Documents
unless Contractor has complied with the requirements of Paragraph 7.16.A.3 and
Engineer has given written approval of each such variation by specific written notation
thereof incorporated in or accompanying the Shop Drawing or Sample. Engineer will
document any such approved variation from the requirements of the Contract
Documents in a Field Order or other appropriate Contract modification.

Engineer’s review and approval of a Shop Drawing or Sample will not relieve Contractor
from responsibility for complying with the requirements of Paragraphs 7.16.A and B.

Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from the
requirements of the Contract Documents, will not, under any circumstances, change the
Contract Times or Contract Price, unless such changes are included in a Change Order.

Neither Engineer’s receipt, review, acceptance, or approval of a Shop Drawing or Sample
will result in such item becoming a Contract Document.

Contractor shall perform the Work in compliance with the requirements and
commitments set forth in approved Shop Drawings and Samples, subject to the provisions
of Paragraph 7.16.C.4.

D. Resubmittal Procedures for Shop Drawings and Samples

1.

Contractor shall make corrections required by Engineer and shall return the required
number of corrected copies of Shop Drawings and submit, as required, new Samples for
review and approval. Contractor shall direct specific attention in writing to revisions other
than the corrections called for by Engineer on previous Submittals.

Contractor shall furnish required Shop Drawing and Sample submittals with sufficient
information and accuracy to obtain required approval of an item with no more than two
resubmittals. Engineer will record Engineer’s time for reviewing a third or subsequent
resubmittal of a Shop Drawing or Sample, and Contractor shall be responsible for
Engineer’s charges to Owner for such time. Owner may impose a set-off against payments
due Contractor to secure reimbursement for such charges.

If Contractor requests a change of a previously approved Shop Drawing or Sample,
Contractor shall be responsible for Engineer’s charges to Owner for its review time, and
Owner may impose a set-off against payments due Contractor to secure reimbursement
for such charges, unless the need for such change is beyond the control of Contractor.
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E. Submittals Other than Shop Drawings, Samples, and Owner-Delegated Designs

1. The following provisions apply to all Submittals other than Shop Drawings, Samples, and
Owner-delegated designs:

2.

a.

Contractor shall submit all such Submittals to the Engineer in accordance with the
Schedule of Submittals and pursuant to the applicable terms of the Contract
Documents.

Engineer will provide timely review of all such Submittals in accordance with the
Schedule of Submittals and return such Submittals with a notation of either Accepted
or Not Accepted. Any such Submittal that is not returned within the time established
in the Schedule of Submittals will be deemed accepted.

Engineer’s review will be only to determine if the Submittal is acceptable under the
requirements of the Contract Documents as to general form and content of the
Submittal.

If any such Submittal is not accepted, Contractor shall confer with Engineer regarding
the reason for the non-acceptance, and resubmit an acceptable document.

Procedures for the submittal and acceptance of the Progress Schedule, the Schedule of
Submittals, and the Schedule of Values are set forth in Paragraphs 2.03. 2.04, and 2.05.

F. Owner-delegated Designs: Submittals pursuant to Owner-delegated designs are governed by
the provisions of Paragraph 7.19.

7.17  Contractor’s General Warranty and Guarantee

A. Contractor warrants and guarantees to Owner that all Work will be in accordance with the
Contract Documents and will not be defective. Engineer is entitled to rely on Contractor’s
warranty and guarantee.

B. Owner’s rights under this warranty and guarantee are in addition to, and are not limited by,
Owner’s rights under the correction period provisions of Paragraph 15.08. The time in which
Owner may enforce its warranty and guarantee rights under this Paragraph 7.17 is limited
only by applicable Laws and Regulations restricting actions to enforce such rights; provided,
however, that after the end of the correction period under Paragraph 15.08:

1.

Owner shall give Contractor written notice of any defective Work within 60 days of the
discovery that such Work is defective; and

Such notice will be deemed the start of an event giving rise to a Claim under
Paragraph 12.01.B, such that any related Claim must be brought within 30 days of the
notice.

C. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:

1.

2.

abuse, or improper modification, maintenance, or operation, by persons other than
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom
Contractor is responsible; or

normal wear and tear under normal usage.

D. Contractor’s obligation to perform and complete the Work in accordance with the Contract
Documents is absolute. None of the following will constitute an acceptance of Work that is
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not in accordance with the Contract Documents, a release of Contractor’s obligation to
perform the Work in accordance with the Contract Documents, or a release of Owner’s
warranty and guarantee rights under this Paragraph 7.17:

1. Observations by Engineer;
2. Recommendation by Engineer or payment by Owner of any progress or final payment;

3. The issuance of a certificate of Substantial Completion by Engineer or any payment
related thereto by Owner;

Use or occupancy of the Work or any part thereof by Owner;

Any review and approval of a Shop Drawing or Sample submittal;

4
5

6. The issuance of a notice of acceptability by Engineer;

7. The end of the correction period established in Paragraph 15.08;
8

Any inspection, test, or approval by others; or
9. Any correction of defective Work by Owner.

E. Ifthe Contract requires the Contractor to accept the assignment of a contract entered into by
Owner, then the specific warranties, guarantees, and correction obligations contained in the
assigned contract will govern with respect to Contractor’s performance obligations to Owner
for the Work described in the assigned contract.

7.18  Indemnification

A. To the fullest extent permitted by Laws and Regulations, and in addition to any other
obligations of Contractor under the Contract or otherwise, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them, from losses,
damages, costs, and judgments (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals, and all court or arbitration or other dispute
resolution costs) arising from third-party claims or actions relating to or resulting from the
performance or furnishing of the Work, provided that any such claim, action, loss, cost,
judgment or damage is attributable to bodily injury, sickness, disease, or death, or to damage
to or destruction of tangible property (other than the Work itself), including the loss of use
resulting therefrom, but only to the extent caused by any negligent act or omission of
Contractor, any Subcontractor, any Supplier, or any individual or entity directly or indirectly
employed by any of them to perform any of the Work, or anyone for whose acts any of them
may be liable.

B. Inany and all claims against Owner or Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, by any employee (or the survivor
or personal representative of such employee) of Contractor, any Subcontractor, any Supplier,
or any individual or entity directly or indirectly employed by any of them to perform any of
the Work, or anyone for whose acts any of them may be liable, the indemnification obligation
under Paragraph 7.18.A will not be limited in any way by any limitation on the amount or type
of damages, compensation, or benefits payable by or for Contractor or any such
Subcontractor, Supplier, or other individual or entity under workers’ compensation acts,
disability benefit acts, or other employee benefit acts.
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7.19  Delegation of Professional Design Services

A.

Owner may require Contractor to provide professional design services for a portion of the
Work by express delegation in the Contract Documents. Such delegation will specify the
performance and design criteria that such services must satisfy, and the Submittals that
Contractor must furnish to Engineer with respect to the Owner-delegated design.

Contractor shall cause such Owner-delegated professional design services to be provided
pursuant to the professional standard of care by a properly licensed design professional,
whose signature and seal must appear on all drawings, calculations, specifications,
certifications, and Submittals prepared by such design professional. Such design professional
must issue all certifications of design required by Laws and Regulations.

If a Shop Drawing or other Submittal related to the Owner-delegated design is prepared by
Contractor, a Subcontractor, or others for submittal to Engineer, then such Shop Drawing or
other Submittal must bear the written approval of Contractor’s design professional when
submitted by Contractor to Engineer.

Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and completeness
of the services, certifications, and approvals performed or provided by the design
professionals retained or employed by Contractor under an Owner-delegated design, subject
to the professional standard of care and the performance and design criteria stated in the
Contract Documents.

Pursuant to this Paragraph 7.19, Engineer’s review, approval, and other determinations
regarding design drawings, calculations, specifications, certifications, and other Submittals
furnished by Contractor pursuant to an Owner-delegated design will be only for the following
limited purposes:

1. Checking for conformance with the requirements of this Paragraph 7.19;

2. Confirming that Contractor (through its design professionals) has used the performance
and design criteria specified in the Contract Documents; and

3. Establishing that the design furnished by Contractor is consistent with the design concept
expressed in the Contract Documents.

Contractor shall not be responsible for the adequacy of performance or design criteria
specified by Owner or Engineer.

Contractor is not required to provide professional services in violation of applicable Laws and
Regulations.

ARTICLE 8—OTHER WORK AT THE SITE

8.01 Other Work

A.

In addition to and apart from the Work under the Contract Documents, the Owner may
perform other work at or adjacent to the Site. Such other work may be performed by Owner’s
employees, or through contracts between the Owner and third parties. Owner may also
arrange to have third-party utility owners perform work on their utilities and facilities at or
adjacent to the Site.
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8.02

If Owner performs other work at or adjacent to the Site with Owner’s employees, or through
contracts for such other work, then Owner shall give Contractor written notice thereof prior
to starting any such other work. If Owner has advance information regarding the start of any
third-party utility work that Owner has arranged to take place at or adjacent to the Site,
Owner shall provide such information to Contractor.

Contractor shall afford proper and safe access to the Site to each contractor that performs
such other work, each utility owner performing other work, and Owner, if Owner is
performing other work with Owner’s employees, and provide a reasonable opportunity for
the introduction and storage of materials and equipment and the execution of such other
work.

Contractor shall do all cutting, fitting, and patching of the Work that may be required to
properly connect or otherwise make its several parts come together and properly integrate
with such other work. Contractor shall not endanger any work of others by cutting,
excavating, or otherwise altering such work; provided, however, that Contractor may cut or
alter others' work with the written consent of Engineer and the others whose work will be
affected.

If the proper execution or results of any part of Contractor’'s Work depends upon work
performed by others, Contractor shall inspect such other work and promptly report to
Engineer in writing any delays, defects, or deficiencies in such other work that render it
unavailable or unsuitable for the proper execution and results of Contractor’s Work.
Contractor’s failure to so report will constitute an acceptance of such other work as fit and
proper for integration with Contractor’s Work except for latent defects and deficiencies in
such other work.

The provisions of this article are not applicable to work that is performed by third-party
utilities or other third-party entities without a contract with Owner, or that is performed
without having been arranged by Owner. If such work occurs, then any related delay,
disruption, or interference incurred by Contractor is governed by the provisions of
Paragraph 4.05.C.3.

Coordination

A

If Owner intends to contract with others for the performance of other work at or adjacent to
the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to
arrange to have utility owners perform work at or adjacent to the Site, the following will be
set forth in the Supplementary Conditions or provided to Contractor prior to the start of any
such other work:

1. The identity of the individual or entity that will have authority and responsibility for
coordination of the activities among the various contractors;

2. Anitemization of the specific matters to be covered by such authority and responsibility;
and

3. The extent of such authority and responsibilities.

Unless otherwise provided in the Supplementary Conditions, Owner shall have sole authority
and responsibility for such coordination.
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8.03

Legal Relationships

A.

If, in the course of performing other work for Owner at or adjacent to the Site, the Owner’s
employees, any other contractor working for Owner, or any utility owner that Owner has
arranged to perform work, causes damage to the Work or to the property of Contractor or its
Subcontractors, or delays, disrupts, interferes with, or increases the scope or cost of the
performance of the Work, through actions or inaction, then Contractor shall be entitled to an
equitable adjustment in the Contract Price or the Contract Times. Contractor must submit any
Change Proposal seeking an equitable adjustment in the Contract Price or the Contract Times
under this paragraph within 30 days of the damaging, delaying, disrupting, or interfering
event. The entitlement to, and extent of, any such equitable adjustment will take into account
information (if any) regarding such other work that was provided to Contractor in the Contract
Documents prior to the submittal of the Bid or the final negotiation of the terms of the
Contract, and any remedies available to Contractor under Laws or Regulations concerning
utility action or inaction. When applicable, any such equitable adjustment in Contract Price
will be conditioned on Contractor assigning to Owner all Contractor’s rights against such other
contractor or utility owner with respect to the damage, delay, disruption, or interference that
is the subject of the adjustment. Contractor’s entitlement to an adjustment of the Contract
Times or Contract Price is subject to the provisions of Paragraphs 4.05.D and 4.05.E.

Contractor shall take reasonable and customary measures to avoid damaging, delaying,
disrupting, or interfering with the work of Owner, any other contractor, or any utility owner
performing other work at or adjacent to the Site.

1. If Contractor fails to take such measures and as a result damages, delays, disrupts, or
interferes with the work of any such other contractor or utility owner, then Owner may
impose a set-off against payments due Contractor, and assign to such other contractor or
utility owner the Owner’s contractual rights against Contractor with respect to the breach
of the obligations set forth in this Paragraph 8.03.B.

2. When Owner is performing other work at or adjacent to the Site with Owner’s employees,
Contractor shall be liable to Owner for damage to such other work, and for the reasonable
direct delay, disruption, and interference costs incurred by Owner as a result of
Contractor’s failure to take reasonable and customary measures with respect to Owner’s
other work. In response to such damage, delay, disruption, or interference, Owner may
impose a set-off against payments due Contractor.

If Contractor damages, delays, disrupts, or interferes with the work of any other contractor,
or any utility owner performing other work at or adjacent to the Site, through Contractor’s
failure to take reasonable and customary measures to avoid such impacts, or if any claim
arising out of Contractor’s actions, inactions, or negligence in performance of the Work at or
adjacent to the Site is made by any such other contractor or utility owner against Contractor,
Owner, or Engineer, then Contractor shall (1) promptly attempt to settle the claim as to all
parties through negotiations with such other contractor or utility owner, or otherwise resolve
the claim by arbitration or other dispute resolution proceeding or at law, and (2) indemnify
and hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them from and against
any such claims, and against all costs, losses, and damages (including but not limited to all
fees and charges of engineers, architects, attorneys, and other professionals and all court or
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arbitration or other dispute resolution costs) arising out of or relating to such damage, delay,
disruption, or interference.

ARTICLE 9—OWNER’S RESPONSIBILITIES

9.01

9.02

9.03

9.04

9.05

9.06

9.07

9.08

9.09

Communications to Contractor

A. Except as otherwise provided in these General Conditions, Owner shall issue all
communications to Contractor through Engineer.

Replacement of Engineer

A. Owner may at its discretion appoint an engineer to replace Engineer, provided Contractor
makes no reasonable objection to the replacement engineer. The replacement engineer’s
status under the Contract Documents will be that of the former Engineer.

Furnish Data

A. Owner shall promptly furnish the data required of Owner under the Contract Documents.
Pay When Due

A. Owner shall make payments to Contractor when they are due as provided in the Agreement.
Lands and Easements; Reports, Tests, and Drawings

A. Owner’s duties with respect to providing lands and easements are set forth in Paragraph 5.01.

B. Owner’s duties with respect to providing engineering surveys to establish reference points
are set forth in Paragraph 4.03.

C. Article 5 refers to Owner’s identifying and making available to Contractor copies of reports of
explorations and tests of conditions at the Site, and drawings of physical conditions relating
to existing surface or subsurface structures at the Site.

Insurance

A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and
property insurance are set forth in Article 6.

Change Orders
A. Owner’s responsibilities with respect to Change Orders are set forth in Article 11.
Inspections, Tests, and Approvals

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth in
Paragraph 14.02.B.

Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible
for, Contractor’s means, methods, techniques, sequences, or procedures of construction, or
the safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Owner will not
be responsible for Contractor’s failure to perform the Work in accordance with the Contract
Documents.
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9.10 Undisclosed Hazardous Environmental Condition

A.

Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is set
forth in Paragraph 5.06.

9.11  Evidence of Financial Arrangements

A.

Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that
financial arrangements have been made to satisfy Owner’s obligations under the Contract
(including obligations under proposed changes in the Work).

9.12  Safety Programs

A

B.

While at the Site, Owner’s employees and representatives shall comply with the specific
applicable requirements of Contractor’s safety programs of which Owner has been informed.

Owner shall furnish copies of any applicable Owner safety programs to Contractor.

ARTICLE 10—ENGINEER’S STATUS DURING CONSTRUCTION

10.01 Owner’s Representative

A.

Engineer will be Owner’s representative during the construction period. The duties and
responsibilities and the limitations of authority of Engineer as Owner’s representative during
construction are set forth in the Contract.

10.02 Visits to Site

A.

Engineer will make visits to the Site at intervals appropriate to the various stages of
construction as Engineer deems necessary in order to observe, as an experienced and
qualified design professional, the progress that has been made and the quality of the various
aspects of Contractor’s executed Work. Based on information obtained during such visits and
observations, Engineer, for the benefit of Owner, will determine, in general, if the Work is
proceeding in accordance with the Contract Documents. Engineer will not be required to
make exhaustive or continuous inspections on the Site to check the quality or quantity of the
Work. Engineer’s efforts will be directed toward providing for Owner a greater degree of
confidence that the completed Work will conform generally to the Contract Documents. On
the basis of such visits and observations, Engineer will keep Owner informed of the progress
of the Work and will endeavor to guard Owner against defective Work.

Engineer’s visits and observations are subject to all the limitations on Engineer’s authority and
responsibility set forth in Paragraph 10.07. Particularly, but without limitation, during or as a
result of Engineer’s visits or observations of Contractor’s Work, Engineer will not supervise,
direct, control, or have authority over or be responsible for Contractor’s means, methods,
techniques, sequences, or procedures of construction, or the safety precautions and
programs incident thereto, or for any failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work.

10.03 Resident Project Representative

A.

If Owner and Engineer have agreed that Engineer will furnish a Resident Project
Representative to represent Engineer at the Site and assist Engineer in observing the progress
and quality of the Work, then the authority and responsibilities of any such Resident Project
Representative will be as provided in the Supplementary Conditions, and limitations on the
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responsibilities thereof will be as provided in the Supplementary Conditions and in
Paragraph 10.07.

If Owner designates an individual or entity who is not Engineer’s consultant, agent, or
employee to represent Owner at the Site, then the responsibilities and authority of such
individual or entity will be as provided in the Supplementary Conditions.

10.04 Engineer’s Authority

A.
B.

D.
E.

Engineer has the authority to reject Work in accordance with Article 14.
Engineer’s authority as to Submittals is set forth in Paragraph 7.16.

Engineer’s authority as to design drawings, calculations, specifications, certifications and
other Submittals from Contractor in response to Owner’s delegation (if any) to Contractor of
professional design services, is set forth in Paragraph 7.19.

Engineer’s authority as to changes in the Work is set forth in Article 11.

Engineer’s authority as to Applications for Payment is set forth in Article 15.

10.05 Determinations for Unit Price Work

A.

Engineer will determine the actual quantities and classifications of Unit Price Work performed
by Contractor as set forth in Paragraph 13.03.

10.06 Decisions on Requirements of Contract Documents and Acceptability of Work

A.

Engineer will render decisions regarding the requirements of the Contract Documents, and
judge the acceptability of the Work, pursuant to the specific procedures set forth herein for
initial interpretations, Change Proposals, and acceptance of the Work. In rendering such
decisions and judgments, Engineer will not show partiality to Owner or Contractor, and will
not be liable to Owner, Contractor, or others in connection with any proceedings,
interpretations, decisions, or judgments conducted or rendered in good faith.

10.07 Limitations on Engineer’s Authority and Responsibilities

A.

Neither Engineer’s authority or responsibility under this Article 10 or under any other
provision of the Contract, nor any decision made by Engineer in good faith either to exercise
or not exercise such authority or responsibility or the undertaking, exercise, or performance
of any authority or responsibility by Engineer, will create, impose, or give rise to any duty in
contract, tort, or otherwise owed by Engineer to Contractor, any Subcontractor, any Supplier,
any other individual or entity, or to any surety for or employee or agent of any of them.

Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto, or for any failure of Contractor to comply
with Laws and Regulations applicable to the performance of the Work. Engineer will not be
responsible for Contractor’s failure to perform the Work in accordance with the Contract
Documents.

Engineer will not be responsible for the acts or omissions of Contractor or of any
Subcontractor, any Supplier, or of any other individual or entity performing any of the Work.

Engineer’s review of the final Application for Payment and accompanying documentation, and
all maintenance and operating instructions, schedules, guarantees, bonds, certificates of
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inspection, tests and approvals, and other documentation required to be delivered by
Contractor under Paragraph 15.06.A, will only be to determine generally that their content
complies with the requirements of, and in the case of certificates of inspections, tests, and
approvals, that the results certified indicate compliance with the Contract Documents.

E. The limitations upon authority and responsibility set forth in this Paragraph 10.07 also apply
to the Resident Project Representative, if any.

10.08 Compliance with Safety Program

A. While at the Site, Engineer’s employees and representatives will comply with the specific
applicable requirements of Owner’s and Contractor’s safety programs of which Engineer has
been informed.

ARTICLE 11—CHANGES TO THE CONTRACT

11.01 Amending and Supplementing the Contract

A. The Contract may be amended or supplemented by a Change Order, a Work Change Directive,
or a Field Order.

B. If an amendment or supplement to the Contract includes a change in the Contract Price or
the Contract Times, such amendment or supplement must be set forth in a Change Order.

C. All changes to the Contract that involve (1) the performance or acceptability of the Work,
(2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3) other
engineering or technical matters, must be supported by Engineer’s recommendation. Owner
and Contractor may amend other terms and conditions of the Contract without the
recommendation of the Engineer.

11.02 Change Orders
A. Owner and Contractor shall execute appropriate Change Orders covering:

1. Changes in Contract Price or Contract Times which are agreed to by the parties, including
any undisputed sum or amount of time for Work actually performed in accordance with
a Work Change Directive;

2. Changes in Contract Price resulting from an Owner set-off, unless Contractor has duly
contested such set-off;

3. Changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.05,
(b) required because of Owner’s acceptance of defective Work under Paragraph 14.04 or
Owner’s correction of defective Work under Paragraph 14.07, or (c) agreed to by the
parties, subject to the need for Engineer’s recommendation if the change in the Work
involves the design (as set forth in the Drawings, Specifications, or otherwise) or other
engineering or technical matters; and

4. Changes that embody the substance of any final and binding results under:
Paragraph 11.03.B, resolving the impact of a Work Change Directive; Paragraph 11.09,
concerning Change Proposals; Article 12, Claims; Paragraph 13.02.D, final adjustments
resulting from allowances; Paragraph 13.03.D, final adjustments relating to
determination of quantities for Unit Price Work; and similar provisions.
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11.03

11.04

11.05

B.

If Owner or Contractor refuses to execute a Change Order that is required to be executed
under the terms of Paragraph 11.02.A, it will be deemed to be of full force and effect, as if
fully executed.

Work Change Directives

A. A Work Change Directive will not change the Contract Price or the Contract Times but is

evidence that the parties expect that the modification ordered or documented by a Work
Change Directive will be incorporated in a subsequently issued Change Order, following
negotiations by the parties as to the Work Change Directive’s effect, if any, on the Contract
Price and Contract Times; or, if negotiations are unsuccessful, by a determination under the
terms of the Contract Documents governing adjustments, expressly including
Paragraph 11.07 regarding change of Contract Price.

If Owner has issued a Work Change Directive and:

1. Contractor believes that an adjustment in Contract Times or Contract Price is necessary,
then Contractor shall submit any Change Proposal seeking such an adjustment no later
than 30 days after the completion of the Work set out in the Work Change Directive.

2. Owner believes that an adjustment in Contract Times or Contract Price is necessary, then
Owner shall submit any Claim seeking such an adjustment no later than 60 days after
issuance of the Work Change Directive.

Field Orders

A.

Engineer may authorize minor changes in the Work if the changes do not involve an
adjustment in the Contract Price or the Contract Times and are compatible with the design
concept of the completed Project as a functioning whole as indicated by the Contract
Documents. Such changes will be accomplished by a Field Order and will be binding on Owner
and also on Contractor, which shall perform the Work involved promptly.

If Contractor believes that a Field Order justifies an adjustment in the Contract Price or
Contract Times, then before proceeding with the Work at issue, Contractor shall submit a
Change Proposal as provided herein.

Owner-Authorized Changes in the Work

A

Without invalidating the Contract and without notice to any surety, Owner may, at any time
or from time to time, order additions, deletions, or revisions in the Work. Changes involving
the design (as set forth in the Drawings, Specifications, or otherwise) or other engineering or
technical matters will be supported by Engineer’s recommendation.

Such changes in the Work may be accomplished by a Change Order, if Owner and Contractor
have agreed as to the effect, if any, of the changes on Contract Times or Contract Price; or by
a Work Change Directive. Upon receipt of any such document, Contractor shall promptly
proceed with the Work involved; or, in the case of a deletion in the Work, promptly cease
construction activities with respect to such deleted Work. Added or revised Work must be
performed under the applicable conditions of the Contract Documents.

Nothing in this Paragraph 11.05 obligates Contractor to undertake work that Contractor
reasonably concludes cannot be performed in a manner consistent with Contractor’s safety
obligations under the Contract Documents or Laws and Regulations.
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11.06 Unauthorized Changes in the Work

A.

Contractor shall not be entitled to an increase in the Contract Price or an extension of the
Contract Times with respect to any work performed that is not required by the Contract
Documents, as amended, modified, or supplemented, except in the case of an emergency as
provided in Paragraph7.15 or in the case of uncovering Work as provided in
Paragraph 14.05.C.2.

11.07 Change of Contract Price

A.

The Contract Price may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Price must comply with the provisions of Paragraph 11.09. Any
Claim for an adjustment of Contract Price must comply with the provisions of Article 12.

An adjustment in the Contract Price will be determined as follows:

1. Where the Work involved is covered by unit prices contained in the Contract Documents,
then by application of such unit prices to the quantities of the items involved (subject to
the provisions of Paragraph 13.03);

2. Where the Work involved is not covered by unit prices contained in the Contract
Documents, then by a mutually agreed lump sum (which may include an allowance for
overhead and profit not necessarily in accordance with Paragraph 11.07.C.2); or

3. Where the Work involved is not covered by unit prices contained in the Contract
Documents and the parties do not reach mutual agreement to a lump sum, then on the
basis of the Cost of the Work (determined as provided in Paragraph 13.01) plus a
Contractor’s fee for overhead and profit (determined as provided in Paragraph 11.07.C).

Contractor’s Fee: When applicable, the Contractor’s fee for overhead and profit will be
determined as follows:

1. A mutually acceptable fixed fee; or

2. If afixed fee is not agreed upon, then a fee based on the following percentages of the
various portions of the Cost of the Work:

a. Forcostsincurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s fee will
be 15 percent;

b. For costs incurred under Paragraph 13.01.B.3, the Contractor’s fee will be 5 percent;

c. Where one or more tiers of subcontracts are on the basis of Cost of the Work plus a
fee and no fixed fee is agreed upon, the intent of Paragraphs 11.07.C.2.a and
11.07.C.2.b is that the Contractor’s fee will be based on: (1) a fee of 15 percent of the
costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2 by the Subcontractor that
actually performs the Work, at whatever tier, and (2) with respect to Contractor itself
and to any Subcontractors of a tier higher than that of the Subcontractor that actually
performs the Work, a fee of 5 percent of the amount (fee plus underlying costs
incurred) attributable to the next lower tier Subcontractor; provided, however, that
for any such subcontracted Work the maximum total fee to be paid by Owner will be
no greater than 27 percent of the costs incurred by the Subcontractor that actually
performs the Work;
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d. No fee will be payable on the basis of costs itemized under Paragraphs 13.01.B.4,
13.01.B.5, and 13.01.C;

e. The amount of credit to be allowed by Contractor to Owner for any change which
results in a net decrease in Cost of the Work will be the amount of the actual net
decrease in Cost of the Work and a deduction of an additional amount equal to
5 percent of such actual net decrease in Cost of the Work; and

f.  When both additions and credits are involved in any one change or Change Proposal,
the adjustment in Contractor’s fee will be computed by determining the sum of the
costs in each of the cost categories in Paragraph 13.01.B (specifically, payroll costs,
Paragraph 13.01.B.1; incorporated materials and equipment costs,
Paragraph 13.01.B.2; Subcontract costs, Paragraph 13.01.B.3; special consultants
costs, Paragraph 13.01.B.4; and other costs, Paragraph 13.01.B.5) and applying to
each such cost category sum the appropriate fee from Paragraphs 11.07.C.2.a
through 11.07.C.2.e, inclusive.

11.08 Change of Contract Times

A. The Contract Times may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Times must comply with the provisions of Paragraph 11.09. Any
Claim for an adjustment in the Contract Times must comply with the provisions of Article 12.

B. Delay, disruption, and interference in the Work, and any related changes in Contract Times,
are addressed in and governed by Paragraph 4.05.

11.09 Change Proposals

A. Purpose and Content: Contractor shall submit a Change Proposal to Engineer to request an
adjustment in the Contract Times or Contract Price; contest an initial decision by Engineer
concerning the requirements of the Contract Documents or relating to the acceptability of
the Work under the Contract Documents; challenge a set-off against payment due; or seek
other relief under the Contract. The Change Proposal will specify any proposed change in
Contract Times or Contract Price, or other proposed relief, and explain the reason for the
proposed change, with citations to any governing or applicable provisions of the Contract
Documents. Each Change Proposal will address only one issue, or a set of closely related
issues.

B. Change Proposal Procedures

1. Submittal: Contractor shall submit each Change Proposal to Engineer within 30 days after
the start of the event giving rise thereto, or after such initial decision.

2. Supporting Data: The Contractor shall submit supporting data, including the proposed
change in Contract Price or Contract Time (if any), to the Engineer and Owner within
15 days after the submittal of the Change Proposal.

a. Change Proposals based on or related to delay, interruption, or interference must
comply with the provisions of Paragraphs 4.05.D and 4.05.E.

b. Change proposals related to a change of Contract Price must include full and detailed
accounts of materials incorporated into the Work and labor and equipment used for
the subject Work.
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The supporting data must be accompanied by a written statement that the supporting
data are accurate and complete, and that any requested time or price adjustment is the
entire adjustment to which Contractor believes it is entitled as a result of said event.

Engineer’s Initial Review: Engineer will advise Owner regarding the Change Proposal, and
consider any comments or response from Owner regarding the Change Proposal. If in its
discretion Engineer concludes that additional supporting data is needed before
conducting a full review and making a decision regarding the Change Proposal, then
Engineer may request that Contractor submit such additional supporting data by a date
specified by Engineer, prior to Engineer beginning its full review of the Change Proposal.

Engineer’s Full Review and Action on the Change Proposal: Upon receipt of Contractor’s
supporting data (including any additional data requested by Engineer), Engineer will
conduct a full review of each Change Proposal and, within 30 days after such receipt of
the Contractor’s supporting data, either approve the Change Proposal in whole, deny it in
whole, or approve it in part and deny it in part. Such actions must be in writing, with a
copy provided to Owner and Contractor. If Engineer does not take action on the Change
Proposal within 30 days, then either Owner or Contractor may at any time thereafter
submit a letter to the other party indicating that as a result of Engineer’s inaction the
Change Proposal is deemed denied, thereby commencing the time for appeal of the
denial under Article 12.

Binding Decision: Engineer’s decision is final and binding upon Owner and Contractor,
unless Owner or Contractor appeals the decision by filing a Claim under Article 12.

C. Resolution of Certain Change Proposals: If the Change Proposal does not involve the design

(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or
other engineering or technical matters, then Engineer will notify the parties in writing that
the Engineer is unable to resolve the Change Proposal. For purposes of further resolution of
such a Change Proposal, such notice will be deemed a denial, and Contractor may choose to
seek resolution under the terms of Article 12.

D. Post-Completion: Contractor shall not submit any Change Proposals after Engineer issues a

written recommendation of final payment pursuant to Paragraph 15.06.B.

11.10 Notification to Surety

A.

If the provisions of any bond require notice to be given to a surety of any change affecting the
general scope of the Work or the provisions of the Contract Documents (including, but not
limited to, Contract Price or Contract Times), the giving of any such notice will be Contractor’s
responsibility. The amount of each applicable bond will be adjusted to reflect the effect of
any such change.

ARTICLE 12—CLAIMS

12.01

Claims

A. Claims Process: The following disputes between Owner and Contractor are subject to the

Claims process set forth in this article:

1. Appeals by Owner or Contractor of Engineer’s decisions regarding Change Proposals;
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2. Owner demands for adjustments in the Contract Price or Contract Times, or other relief
under the Contract Documents;

3. Disputes that Engineer has been unable to address because they do not involve the design
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work,
or other engineering or technical matters; and

4. Subject to the waiver provisions of Paragraph 15.07, any dispute arising after Engineer
has issued a written recommendation of final payment pursuant to Paragraph 15.06.B.

Submittal of Claim: The party submitting a Claim shall deliver it directly to the other party to
the Contract promptly (but in no event later than 30 days) after the start of the event giving
rise thereto; in the case of appeals regarding Change Proposals within 30 days of the decision
under appeal. The party submitting the Claim shall also furnish a copy to the Engineer, for its
information only. The responsibility to substantiate a Claim rests with the party making the
Claim. In the case of a Claim by Contractor seeking an increase in the Contract Times or
Contract Price, Contractor shall certify that the Claim is made in good faith, that the
supporting data are accurate and complete, and that to the best of Contractor’s knowledge
and belief the amount of time or money requested accurately reflects the full amount to
which Contractor is entitled.

Review and Resolution: The party receiving a Claim shall review it thoroughly, giving full
consideration to its merits. The two parties shall seek to resolve the Claim through the
exchange of information and direct negotiations. The parties may extend the time for
resolving the Claim by mutual agreement. All actions taken on a Claim will be stated in writing
and submitted to the other party, with a copy to Engineer.

Mediation

1. At any time after initiation of a Claim, Owner and Contractor may mutually agree to
mediation of the underlying dispute. The agreement to mediate will stay the Claim
submittal and response process.

2. If Owner and Contractor agree to mediation, then after 60 days from such agreement,
either Owner or Contractor may unilaterally terminate the mediation process, and the
Claim submittal and decision process will resume as of the date of the termination. If the
mediation proceeds but is unsuccessful in resolving the dispute, the Claim submittal and
decision process will resume as of the date of the conclusion of the mediation, as
determined by the mediator.

3. Owner and Contractor shall each pay one-half of the mediator’s fees and costs.

Partial Approval: If the party receiving a Claim approves the Claim in part and denies it in part,
such action will be final and binding unless within 30 days of such action the other party
invokes the procedure set forth in Article 17 for final resolution of disputes.

Denial of Claim: If efforts to resolve a Claim are not successful, the party receiving the Claim
may deny it by giving written notice of denial to the other party. If the receiving party does
not take action on the Claim within 90 days, then either Owner or Contractor may at any time
thereafter submit a letter to the other party indicating that as a result of the inaction, the
Claim is deemed denied, thereby commencing the time for appeal of the denial. A denial of
the Claim will be final and binding unless within 30 days of the denial the other party invokes
the procedure set forth in Article 17 for the final resolution of disputes.
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G. Final and Binding Results: If the parties reach a mutual agreement regarding a Claim, whether
through approval of the Claim, direct negotiations, mediation, or otherwise; or if a Claim is
approved in part and denied in part, or denied in full, and such actions become final and
binding; then the results of the agreement or action on the Claim will be incorporated in a
Change Order or other written document to the extent they affect the Contract, including the
Work, the Contract Times, or the Contract Price.

ARTICLE 13—COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

13.01 Cost of the Work

A. Purposes for Determination of Cost of the Work: The term Cost of the Work means the sum
of all costs necessary for the proper performance of the Work at issue, as further defined
below. The provisions of this Paragraph 13.01 are used for two distinct purposes:

1. To determine Cost of the Work when Cost of the Work is a component of the Contract
Price, under cost-plus-fee, time-and-materials, or other cost-based terms; or

2. When needed to determine the value of a Change Order, Change Proposal, Claim, set-off,
or other adjustment in Contract Price. When the value of any such adjustment is
determined on the basis of Cost of the Work, Contractor is entitled only to those
additional or incremental costs required because of the change in the Work or because
of the event giving rise to the adjustment.

B. Costs Included: Except as otherwise may be agreed to in writing by Owner, costs included in
the Cost of the Work will be in amounts no higher than those commonly incurred in the
locality of the Project, will not include any of the costs itemized in Paragraph 13.01.C, and will
include only the following items:

1. Payroll costs for employees in the direct employ of Contractor in the performance of the
Work under schedules of job classifications agreed upon by Owner and Contractor in
advance of the subject Work. Such employees include, without limitation,
superintendents, foremen, safety managers, safety representatives, and other personnel
employed full time on the Work. Payroll costs for employees not employed full time on
the Work will be apportioned on the basis of their time spent on the Work. Payroll costs
include, but are not limited to, salaries and wages plus the cost of fringe benefits, which
include social security contributions, unemployment, excise, and payroll taxes, workers’
compensation, health and retirement benefits, sick leave, and vacation and holiday pay
applicable thereto. The expenses of performing Work outside of regular working hours,
on Saturday, Sunday, or legal holidays, will be included in the above to the extent
authorized by Owner.

2. Cost of all materials and equipment furnished and incorporated in the Work, including
costs of transportation and storage thereof, and Suppliers’ field services required in
connection therewith. All cash discounts accrue to Contractor unless Owner deposits
funds with Contractor with which to make payments, in which case the cash discounts
will accrue to Owner. All trade discounts, rebates, and refunds and returns from sale of
surplus materials and equipment will accrue to Owner, and Contractor shall make
provisions so that they may be obtained.

3. Payments made by Contractor to Subcontractors for Work performed by Subcontractors.
If required by Owner, Contractor shall obtain competitive bids from subcontractors
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acceptable to Owner and Contractor and shall deliver such bids to Owner, which will then
determine, with the advice of Engineer, which bids, if any, will be acceptable. If any
subcontract provides that the Subcontractor is to be paid on the basis of Cost of the Work
plus a fee, the Subcontractor’s Cost of the Work and fee will be determined in the same
manner as Contractor’s Cost of the Work and fee as provided in this Paragraph 13.01.

4. Costs of special consultants (including but not limited to engineers, architects, testing
laboratories, surveyors, attorneys, and accountants) employed or retained for services
specifically related to the Work.

5. Other costs consisting of the following:

a. The proportion of necessary transportation, travel, and subsistence expenses of
Contractor’s employees incurred in discharge of duties connected with the Work.

b. Cost, including transportation and maintenance, of all materials, supplies, equipment,
machinery, appliances, office, and temporary facilities at the Site, which are
consumed in the performance of the Work, and cost, less market value, of such items
used but not consumed which remain the property of Contractor.

1) In establishing included costs for materials such as scaffolding, plating, or
sheeting, consideration will be given to the actual or the estimated life of the
material for use on other projects; or rental rates may be established on the basis
of purchase or salvage value of such items, whichever is less. Contractor will not
be eligible for compensation for such items in an amount that exceeds the
purchase cost of such item.

c. Construction Equipment Rental

1) Rentals of all construction equipment and machinery, and the parts thereof, in
accordance with rental agreements approved by Owner as to price (including any
surcharge or special rates applicable to overtime use of the construction
equipment or machinery), and the costs of transportation, loading, unloading,
assembly, dismantling, and removal thereof. All such costs will be in accordance
with the terms of said rental agreements. The rental of any such equipment,
machinery, or parts must cease when the use thereof is no longer necessary for
the Work.

2) Costs for equipment and machinery owned by Contractor or a Contractor-related
entity will be paid at a rate shown for such equipment in the equipment rental
rate book specified in the Supplementary Conditions. An hourly rate will be
computed by dividing the monthly rates by 176. These computed rates will
include all operating costs.

3) With respect to Work that is the result of a Change Order, Change Proposal,
Claim, set-off, or other adjustment in Contract Price (“changed Work”), included
costs will be based on the time the equipment or machinery is in use on the
changed Work and the costs of transportation, loading, unloading, assembly,
dismantling, and removal when directly attributable to the changed Work. The
cost of any such equipment or machinery, or parts thereof, must cease to accrue
when the use thereof is no longer necessary for the changed Work.
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d. Sales, consumer, use, and other similar taxes related to the Work, and for which
Contractor is liable, as imposed by Laws and Regulations.

e. Deposits lost for causes other than negligence of Contractor, any Subcontractor, or
anyone directly or indirectly employed by any of them or for whose acts any of them
may be liable, and royalty payments and fees for permits and licenses.

f. Losses and damages (and related expenses) caused by damage to the Work, not
compensated by insurance or otherwise, sustained by Contractor in connection with
the performance of the Work (except losses and damages within the deductible
amounts of builder’s risk or other property insurance established in accordance with
Paragraph 6.04), provided such losses and damages have resulted from causes other
than the negligence of Contractor, any Subcontractor, or anyone directly or indirectly
employed by any of them or for whose acts any of them may be liable. Such losses
include settlements made with the written consent and approval of Owner. No such
losses, damages, and expenses will be included in the Cost of the Work for the
purpose of determining Contractor’s fee.

g. The cost of utilities, fuel, and sanitary facilities at the Site.

h. Minor expenses such as communication service at the Site, express and courier
services, and similar petty cash items in connection with the Work.

i. The costs of premiums for all bonds and insurance that Contractor is required by the
Contract Documents to purchase and maintain.

C. Costs Excluded: The term Cost of the Work does not include any of the following items:

1.

Payroll costs and other compensation of Contractor’s officers, executives, principals,
general managers, engineers, architects, estimators, attorneys, auditors, accountants,
purchasing and contracting agents, expediters, timekeepers, clerks, and other personnel
employed by Contractor, whether at the Site or in Contractor’s principal or branch office
for general administration of the Work and not specifically included in the agreed upon
schedule of job classifications referred to in Paragraph 13.01.B.1 or specifically covered
by Paragraph 13.01.B.4. The payroll costs and other compensation excluded here are to
be considered administrative costs covered by the Contractor’s fee.

The cost of purchasing, renting, or furnishing small tools and hand tools.

Expenses of Contractor’s principal and branch offices other than Contractor’s office at the
Site.

Any part of Contractor’s capital expenses, including interest on Contractor’s capital
employed for the Work and charges against Contractor for delinquent payments.

Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable, including
but not limited to, the correction of defective Work, disposal of materials or equipment
wrongly supplied, and making good any damage to property.

Expenses incurred in preparing and advancing Claims.

Other overhead or general expense costs of any kind and the costs of any item not
specifically and expressly included in Paragraph 13.01.B.
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D. Contractor’s Fee
1. When the Work as a whole is performed on the basis of cost-plus-a-fee, then:

a. Contractor’s fee for the Work set forth in the Contract Documents as of the Effective
Date of the Contract will be determined as set forth in the Agreement.

b. for any Work covered by a Change Order, Change Proposal, Claim, set-off, or other
adjustment in Contract Price on the basis of Cost of the Work, Contractor’s fee will be
determined as follows:

1) When the fee for the Work as a whole is a percentage of the Cost of the Work,
the fee will automatically adjust as the Cost of the Work changes.

2) When the fee for the Work as a whole is a fixed fee, the fee for any additions or
deletions will be determined in accordance with Paragraph 11.07.C.2.

2. When the Work as a whole is performed on the basis of a stipulated sum, or any other
basis other than cost-plus-a-fee, then Contractor’s fee for any Work covered by a Change
Order, Change Proposal, Claim, set-off, or other adjustment in Contract Price on the basis
of Cost of the Work will be determined in accordance with Paragraph 11.07.C.2.

E. Documentation and Audit: Whenever the Cost of the Work for any purpose is to be
determined pursuant to this Article 13, Contractor and pertinent Subcontractors will establish
and maintain records of the costs in accordance with generally accepted accounting practices.
Subject to prior written notice, Owner will be afforded reasonable access, during normal
business hours, to all Contractor’s accounts, records, books, correspondence, instructions,
drawings, receipts, vouchers, memoranda, and similar data relating to the Cost of the Work
and Contractor’s fee. Contractor shall preserve all such documents for a period of three years
after the final payment by Owner. Pertinent Subcontractors will afford such access to Owner,
and preserve such documents, to the same extent required of Contractor.

13.02 Allowances

A. ltis understood that Contractor has included in the Contract Price all allowances so named in
the Contract Documents and shall cause the Work so covered to be performed for such sums
and by such persons or entities as may be acceptable to Owner and Engineer.

B. Cash Allowances: Contractor agrees that:

1. the cash allowances include the cost to Contractor (less any applicable trade discounts)
of materials and equipment required by the allowances to be delivered at the Site, and
all applicable taxes; and

2. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead,
profit, and other expenses contemplated for the cash allowances have been included in
the Contract Price and not in the allowances, and no demand for additional payment for
any of the foregoing will be valid.

C. Owner’s Contingency Allowance: Contractor agrees that an Owner’s contingency allowance,
if any, is for the sole use of Owner to cover unanticipated costs.

D. Prior to final payment, an appropriate Change Order will be issued as recommended by
Engineer to reflect actual amounts due Contractor for Work covered by allowances, and the
Contract Price will be correspondingly adjusted.
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13.03 Unit Price Work

A.

Where the Contract Documents provide that all or part of the Work is to be Unit Price Work,
initially the Contract Price will be deemed to include for all Unit Price Work an amount equal
to the sum of the unit price for each separately identified item of Unit Price Work times the
estimated quantity of each item as indicated in the Agreement.

The estimated quantities of items of Unit Price Work are not guaranteed and are solely for
the purpose of comparison of Bids and determining an initial Contract Price. Payments to
Contractor for Unit Price Work will be based on actual quantities.

Each unit price will be deemed to include an amount considered by Contractor to be adequate
to cover Contractor’s overhead and profit for each separately identified item.

Engineer will determine the actual quantities and classifications of Unit Price Work performed
by Contractor. Engineer will review with Contractor the Engineer’s preliminary
determinations on such matters before rendering a written decision thereon (by
recommendation of an Application for Payment or otherwise). Engineer’s written decision
thereon will be final and binding (except as modified by Engineer to reflect changed factual
conditions or more accurate data) upon Owner and Contractor, and the final adjustment of
Contract Price will be set forth in a Change Order, subject to the provisions of the following
paragraph.

Adjustments in Unit Price

1. Contractor or Owner shall be entitled to an adjustment in the unit price with respect to
an item of Unit Price Work if:

a. the quantity of the item of Unit Price Work performed by Contractor differs materially
and significantly from the estimated quantity of such item indicated in the
Agreement; and

b. Contractor’s unit costs to perform the item of Unit Price Work have changed
materially and significantly as a result of the quantity change.

2. The adjustmentin unit price will account for and be coordinated with any related changes
in quantities of other items of Work, and in Contractor’s costs to perform such other
Work, such that the resulting overall change in Contract Price is equitable to Owner and
Contractor.

3. Adjusted unit prices will apply to all units of that item.

ARTICLE 14—TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR ACCEPTANCE OF DEFECTIVE WORK

14.01 Access to Work

A.

Owner, Engineer, their consultants and other representatives and personnel of Owner,
independent testing laboratories, and authorities having jurisdiction have access to the Site
and the Work at reasonable times for their observation, inspection, and testing. Contractor
shall provide them proper and safe conditions for such access and advise them of Contractor’s
safety procedures and programs so that they may comply with such procedures and programs
as applicable.
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14.02 Tests, Inspections, and Approvals

A. Contractor shall give Engineer timely notice of readiness of the Work (or specific parts
thereof) for all required inspections and tests, and shall cooperate with inspection and testing
personnel to facilitate required inspections and tests.

B. Owner shall retain and pay for the services of an independent inspector, testing laboratory,
or other qualified individual or entity to perform all inspections and tests expressly required
by the Contract Documents to be furnished and paid for by Owner, except that costs incurred
in connection with tests or inspections of covered Work will be governed by the provisions of
Paragraph 14.05.

C. If Laws or Regulations of any public body having jurisdiction require any Work (or part thereof)
specifically to be inspected, tested, or approved by an employee or other representative of
such public body, Contractor shall assume full responsibility for arranging and obtaining such
inspections, tests, or approvals, pay all costs in connection therewith, and furnish Engineer
the required certificates of inspection or approval.

D. Contractor shall be responsible for arranging, obtaining, and paying for all inspections and
tests required:

1. by the Contract Documents, unless the Contract Documents expressly allocate
responsibility for a specific inspection or test to Owner;

2. to attain Owner’s and Engineer’s acceptance of materials or equipment to be
incorporated in the Work;

3. by manufacturers of equipment furnished under the Contract Documents;

4. for testing, adjusting, and balancing of mechanical, electrical, and other equipment to be
incorporated into the Work; and

5. for acceptance of materials, mix designs, or equipment submitted for approval prior to
Contractor’s purchase thereof for incorporation in the Work.

Such inspections and tests will be performed by independent inspectors, testing laboratories,
or other qualified individuals or entities acceptable to Owner and Engineer.

E. If the Contract Documents require the Work (or part thereof) to be approved by Owner,
Engineer, or another designated individual or entity, then Contractor shall assume full
responsibility for arranging and obtaining such approvals.

F. If any Work (or the work of others) that is to be inspected, tested, or approved is covered by
Contractor without written concurrence of Engineer, Contractor shall, if requested by
Engineer, uncover such Work for observation. Such uncovering will be at Contractor’s expense
unless Contractor had given Engineer timely notice of Contractor’s intention to cover the
same and Engineer had not acted with reasonable promptness in response to such notice.

14.03 Defective Work
A. Contractor’s Obligation: It is Contractor’s obligation to assure that the Work is not defective.

B. Engineer’s Authority: Engineer has the authority to determine whether Work is defective, and
to reject defective Work.
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Notice of Defects: Prompt written notice of all defective Work of which Owner or Engineer
has actual knowledge will be given to Contractor.

Correction, or Removal and Replacement: Promptly after receipt of written notice of defective
Work, Contractor shall correct all such defective Work, whether or not fabricated, installed,
or completed, or, if Engineer has rejected the defective Work, remove it from the Project and
replace it with Work that is not defective.

Preservation of Warranties: When correcting defective Work, Contractor shall take no action
that would void or otherwise impair Owner’s special warranty and guarantee, if any, on said
Work.

Costs and Damages: In addition to its correction, removal, and replacement obligations with
respect to defective Work, Contractor shall pay all claims, costs, losses, and damages arising
out of or relating to defective Work, including but not limited to the cost of the inspection,
testing, correction, removal, replacement, or reconstruction of such defective Work, fines
levied against Owner by governmental authorities because the Work is defective, and the
costs of repair or replacement of work of others resulting from defective Work. Prior to final
payment, if Owner and Contractor are unable to agree as to the measure of such claims, costs,
losses, and damages resulting from defective Work, then Owner may impose a reasonable
set-off against payments due under Article 15.

14.04 Acceptance of Defective Work

A.

If, instead of requiring correction or removal and replacement of defective Work, Owner
prefers to accept it, Owner may do so (subject, if such acceptance occurs prior to final
payment, to Engineer’s confirmation that such acceptance is in general accord with the design
intent and applicable engineering principles, and will not endanger public safety). Contractor
shall pay all claims, costs, losses, and damages attributable to Owner’s evaluation of and
determination to accept such defective Work (such costs to be approved by Engineer as to
reasonableness), and for the diminished value of the Work to the extent not otherwise paid
by Contractor. If any such acceptance occurs prior to final payment, the necessary revisions
in the Contract Documents with respect to the Work will be incorporated in a Change Order.
If the parties are unable to agree as to the decrease in the Contract Price, reflecting the
diminished value of Work so accepted, then Owner may impose a reasonable set-off against
payments due under Article 15. If the acceptance of defective Work occurs after final
payment, Contractor shall pay an appropriate amount to Owner.

14.05 Uncovering Work

A.

Engineer has the authority to require additional inspection or testing of the Work, whether
or not the Work is fabricated, installed, or completed.

If any Work is covered contrary to the written request of Engineer, then Contractor shall, if
requested by Engineer, uncover such Work for Engineer’s observation, and then replace the
covering, all at Contractor’s expense.

If Engineer considers it necessary or advisable that covered Work be observed by Engineer or
inspected or tested by others, then Contractor, at Engineer’s request, shall uncover, expose,
or otherwise make available for observation, inspection, or testing as Engineer may require,
that portion of the Work in question, and provide all necessary labor, material, and
equipment.
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1. Ifitis found that the uncovered Work is defective, Contractor shall be responsible for all
claims, costs, losses, and damages arising out of or relating to such uncovering, exposure,
observation, inspection, and testing, and of satisfactory replacement or reconstruction
(including but not limited to all costs of repair or replacement of work of others); and
pending Contractor’s full discharge of this responsibility the Owner shall be entitled to
impose a reasonable set-off against payments due under Article 15.

2. If the uncovered Work is not found to be defective, Contractor shall be allowed an
increase in the Contract Price or an extension of the Contract Times, directly attributable
to such uncovering, exposure, observation, inspection, testing, replacement, and
reconstruction. If the parties are unable to agree as to the amount or extent thereof, then
Contractor may submit a Change Proposal within 30 days of the determination that the
Work is not defective.

14.06 Owner May Stop the Work

A.

If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed Work
will conform to the Contract Documents, then Owner may order Contractor to stop the Work,
or any portion thereof, until the cause for such order has been eliminated; however, this right
of Owner to stop the Work will not give rise to any duty on the part of Owner to exercise this
right for the benefit of Contractor, any Subcontractor, any Supplier, any other individual or
entity, or any surety for, or employee or agent of any of them.

14.07 Owner May Correct Defective Work

A.

If Contractor fails within a reasonable time after written notice from Engineer to correct
defective Work, or to remove and replace defective Work as required by Engineer, then
Owner may, after 7 days’ written notice to Contractor, correct or remedy any such deficiency.

In exercising the rights and remedies under this Paragraph 14.07, Owner shall proceed
expeditiously. In connection with such corrective or remedial action, Owner may exclude
Contractor from all or part of the Site, take possession of all or part of the Work and suspend
Contractor’s services related thereto, and incorporate in the Work all materials and
equipment stored at the Site or for which Owner has paid Contractor but which are stored
elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and employees,
Owner’s other contractors, and Engineer and Engineer’s consultants access to the Site to
enable Owner to exercise the rights and remedies under this paragraph.

All claims, costs, losses, and damages incurred or sustained by Owner in exercising the rights
and remedies under this Paragraph 14.07 will be charged against Contractor as set-offs
against payments due under Article 15. Such claims, costs, losses and damages will include
but not be limited to all costs of repair, or replacement of work of others destroyed or
damaged by correction, removal, or replacement of Contractor’s defective Work.

Contractor shall not be allowed an extension of the Contract Times because of any delay in
the performance of the Work attributable to the exercise by Owner of Owner’s rights and
remedies under this Paragraph 14.07.
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ARTICLE 15—PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD

15.01 Progress Payments

A. Basis for Progress Payments: The Schedule of Values established as provided in Article 2 will
serve as the basis for progress payments and will be incorporated into a form of Application
for Payment acceptable to Engineer. Progress payments for Unit Price Work will be based on
the number of units completed during the pay period, as determined under the provisions of
Paragraph 13.03. Progress payments for cost-based Work will be based on Cost of the Work
completed by Contractor during the pay period.

B. Applications for Payments

1.

At least 20 days before the date established in the Agreement for each progress payment
(but not more often than once a month), Contractor shall submit to Engineer for review
an Application for Payment filled out and signed by Contractor covering the Work
completed as of the date of the Application and accompanied by such supporting
documentation as is required by the Contract Documents.

If payment is requested on the basis of materials and equipment not incorporated in the
Work but delivered and suitably stored at the Site or at another location agreed to in
writing, the Application for Payment must also be accompanied by: (a) a bill of sale,
invoice, copies of subcontract or purchase order payments, or other documentation
establishing full payment by Contractor for the materials and equipment; (b) at Owner’s
request, documentation warranting that Owner has received the materials and
equipment free and clear of all Liens; and (c) evidence that the materials and equipment
are covered by appropriate property insurance, a warehouse bond, or other
arrangements to protect Owner’s interest therein, all of which must be satisfactory to
Owner.

Beginning with the second Application for Payment, each Application must include an
affidavit of Contractor stating that all previous progress payments received by Contractor
have been applied to discharge Contractor’s legitimate obligations associated with prior
Applications for Payment.

The amount of retainage with respect to progress payments will be as stipulated in the
Agreement.

C. Review of Applications

1.

Engineer will, within 10 days after receipt of each Application for Payment, including each
resubmittal, either indicate in writing a recommendation of payment and present the
Application to Owner, or return the Application to Contractor indicating in writing
Engineer’s reasons for refusing to recommend payment. In the latter case, Contractor
may make the necessary corrections and resubmit the Application.

Engineer’s recommendation of any payment requested in an Application for Payment will
constitute a representation by Engineer to Owner, based on Engineer’s observations of
the executed Work as an experienced and qualified design professional, and on Engineer’s
review of the Application for Payment and the accompanying data and schedules, that to
the best of Engineer’s knowledge, information and belief:

a. the Work has progressed to the point indicated;
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b.

[oN

the quality of the Work is generally in accordance with the Contract Documents
(subject to an evaluation of the Work as a functioning whole prior to or upon
Substantial Completion, the results of any subsequent tests called for in the Contract
Documents, a final determination of quantities and classifications for Unit Price Work
under Paragraph 13.03, and any other qualifications stated in the recommendation);
and

the conditions precedent to Contractor’s being entitled to such payment appear to
have been fulfilled in so far as it is Engineer’s responsibility to observe the Work.

By recommending any such payment Engineer will not thereby be deemed to have
represented that:

a.

inspections made to check the quality or the quantity of the Work as it has been
performed have been exhaustive, extended to every aspect of the Work in progress,
or involved detailed inspections of the Work beyond the responsibilities specifically
assigned to Engineer in the Contract; or

there may not be other matters or issues between the parties that might entitle
Contractor to be paid additionally by Owner or entitle Owner to withhold payment to
Contractor.

Neither Engineer’s review of Contractor’'s Work for the purposes of recommending
payments nor Engineer’s recommendation of any payment, including final payment, will
impose responsibility on Engineer:

a.

b.

to supervise, direct, or control the Work;

for the means, methods, techniques, sequences, or procedures of construction, or
the safety precautions and programs incident thereto;

for Contractor’s failure to comply with Laws and Regulations applicable to
Contractor’s performance of the Work;

to make any examination to ascertain how or for what purposes Contractor has used
the money paid by Owner; or

to determine that title to any of the Work, materials, or equipment has passed to
Owner free and clear of any Liens.

Engineer may refuse to recommend the whole or any part of any payment if, in Engineer’s
opinion, it would be incorrect to make the representations to Owner stated in
Paragraph 15.01.C.2.

Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s
opinion to protect Owner from loss because:

a.

b.

the Work is defective, requiring correction or replacement;
the Contract Price has been reduced by Change Orders;

Owner has been required to correct defective Work in accordance with
Paragraph 14.07, or has accepted defective Work pursuant to Paragraph 14.04;

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible; or
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e.

Engineer has actual knowledge of the occurrence of any of the events that would
constitute a default by Contractor and therefore justify termination for cause under
the Contract Documents.

D. Payment Becomes Due

1. Ten days after presentation of the Application for Payment to Owner with Engineer’s
recommendation, the amount recommended (subject to any Owner set-offs) will become
due, and when due will be paid by Owner to Contractor.

E. Reductions in Payment by Owner

1. In addition to any reductions in payment (set-offs) recommended by Engineer, Owner is
entitled to impose a set-off against payment based on any of the following:

a.

Claims have been made against Owner based on Contractor’s conduct in the
performance or furnishing of the Work, or Owner has incurred costs, losses, or
damages resulting from Contractor’s conduct in the performance or furnishing of the
Work, including but not limited to claims, costs, losses, or damages from workplace
injuries, adjacent property damage, non-compliance with Laws and Regulations, and
patent infringement;

Contractor has failed to take reasonable and customary measures to avoid damage,
delay, disruption, and interference with other work at or adjacent to the Site;

Contractor has failed to provide and maintain required bonds or insurance;

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible;

Owner has incurred extra charges or engineering costs related to submittal reviews,
evaluations of proposed substitutes, tests and inspections, or return visits to
manufacturing or assembly facilities;

The Work is defective, requiring correction or replacement;

Owner has been required to correct defective Work in accordance with
Paragraph 14.07, or has accepted defective Work pursuant to Paragraph 14.04;

The Contract Price has been reduced by Change Orders;

An event has occurred that would constitute a default by Contractor and therefore
justify a termination for cause;

Liquidated or other damages have accrued as a result of Contractor’s failure to
achieve Milestones, Substantial Completion, or final completion of the Work;

Liens have been filed in connection with the Work, except where Contractor has
delivered a specific bond satisfactory to Owner to secure the satisfaction and
discharge of such Liens; or

Other items entitle Owner to a set-off against the amount recommended.

2. If Owner imposes any set-off against payment, whether based on its own knowledge or
on the written recommendations of Engineer, Owner will give Contractor immediate
written notice (with a copy to Engineer) stating the reasons for such action and the
specific amount of the reduction, and promptly pay Contractor any amount remaining
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after deduction of the amount so withheld. Owner shall promptly pay Contractor the
amount so withheld, or any adjustment thereto agreed to by Owner and Contractor, if
Contractor remedies the reasons for such action. The reduction imposed will be binding
on Contractor unless it duly submits a Change Proposal contesting the reduction.

3. Upon asubsequent determination that Owner’s refusal of payment was not justified, the
amount wrongfully withheld will be treated as an amount due as determined by
Paragraph 15.01.D.1 and subject to interest as provided in the Agreement.

15.02 Contractor’s Warranty of Title

A

Contractor warrants and guarantees that title to all Work, materials, and equipment furnished
under the Contract will pass to Owner free and clear of (1) all Liens and other title defects,
and (2) all patent, licensing, copyright, or royalty obligations, no later than 7 days after the
time of payment by Owner.

15.03 Substantial Completion

A.

When Contractor considers the entire Work ready for its intended use Contractor shall notify
Owner and Engineer in writing that the entire Work is substantially complete and request that
Engineer issue a certificate of Substantial Completion. Contractor shall at the same time
submit to Owner and Engineer an initial draft of punch list items to be completed or corrected
before final payment.

Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an
inspection of the Work to determine the status of completion. If Engineer does not consider
the Work substantially complete, Engineer will notify Contractor in writing giving the reasons
therefor.

If Engineer considers the Work substantially complete, Engineer will deliver to Owner a
preliminary certificate of Substantial Completion which will fix the date of Substantial
Completion. Engineer shall attach to the certificate a punch list of items to be completed or
corrected before final payment. Owner shall have 7 days after receipt of the preliminary
certificate during which to make written objection to Engineer as to any provisions of the
certificate or attached punch list. If, after considering the objections to the provisions of the
preliminary certificate, Engineer concludes that the Work is not substantially complete,
Engineer will, within 14 days after submission of the preliminary certificate to Owner, notify
Contractor in writing that the Work is not substantially complete, stating the reasons therefor.
If Owner does not object to the provisions of the certificate, or if despite consideration of
Owner’s objections Engineer concludes that the Work is substantially complete, then
Engineer will, within said 14 days, execute and deliver to Owner and Contractor a final
certificate of Substantial Completion (with a revised punch list of items to be completed or
corrected) reflecting such changes from the preliminary certificate as Engineer believes
justified after consideration of any objections from Owner.

At the time of receipt of the preliminary certificate of Substantial Completion, Owner and
Contractor will confer regarding Owner’s use or occupancy of the Work following Substantial
Completion, review the builder’s risk insurance policy with respect to the end of the builder’s
risk coverage, and confirm the transition to coverage of the Work under a permanent
property insurance policy held by Owner. Unless Owner and Contractor agree otherwise in
writing, Owner shall bear responsibility for security, operation, protection of the Work,
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property insurance, maintenance, heat, and utilities upon Owner’s use or occupancy of the
Work.

After Substantial Completion the Contractor shall promptly begin work on the punch list of
items to be completed or corrected prior to final payment. In appropriate cases Contractor
may submit monthly Applications for Payment for completed punch list items, following the
progress payment procedures set forth above.

Owner shall have the right to exclude Contractor from the Site after the date of Substantial
Completion subject to allowing Contractor reasonable access to remove its property and
complete or correct items on the punch list.

15.04 Partial Use or Occupancy

A.

Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been identified in the Contract Documents,
or which Owner, Engineer, and Contractor agree constitutes a separately functioning and
usable part of the Work that can be used by Owner for its intended purpose without
significant interference with Contractor’s performance of the remainder of the Work, subject
to the following conditions:

1. Atanytime, Owner may request in writing that Contractor permit Owner to use or occupy
any such part of the Work that Owner believes to be substantially complete. If and when
Contractor agrees that such part of the Work is substantially complete, Contractor,
Owner, and Engineer will follow the procedures of Paragraph 15.03.A through 15.03.E for
that part of the Work.

2. At any time, Contractor may notify Owner and Engineer in writing that Contractor
considers any such part of the Work substantially complete and request Engineer to issue
a certificate of Substantial Completion for that part of the Work.

3. Within areasonable time after either such request, Owner, Contractor, and Engineer shall
make an inspection of that part of the Work to determine its status of completion. If
Engineer does not consider that part of the Work to be substantially complete, Engineer
will notify Owner and Contractor in writing giving the reasons therefor. If Engineer
considers that part of the Work to be substantially complete, the provisions of
Paragraph 15.03 will apply with respect to certification of Substantial Completion of that
part of the Work and the division of responsibility in respect thereof and access thereto.

4. No use or occupancy or separate operation of part of the Work may occur prior to
compliance with the requirements of Paragraph 6.04 regarding builder’s risk or other
property insurance.

15.05 Final Inspection

A

Upon written notice from Contractor that the entire Work or an agreed portion thereof is
complete, Engineer will promptly make a final inspection with Owner and Contractor and will
notify Contractor in writing of all particulars in which this inspection reveals that the Work, or
agreed portion thereof, is incomplete or defective. Contractor shall immediately take such
measures as are necessary to complete such Work or remedy such deficiencies.
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15.06 Final Payment
A. Application for Payment

1. After Contractor has, in the opinion of Engineer, satisfactorily completed all corrections
identified during the final inspection and has delivered, in accordance with the Contract
Documents, all maintenance and operating instructions, schedules, guarantees, bonds,
certificates or other evidence of insurance, certificates of inspection, annotated record
documents (as provided in Paragraph 7.12), and other documents, Contractor may make
application for final payment.

2. The final Application for Payment must be accompanied (except as previously delivered)
by:

a. all documentation called for in the Contract Documents;
b. consent of the surety, if any, to final payment;

c. satisfactory evidence that all title issues have been resolved such that title to all Work,
materials, and equipment has passed to Owner free and clear of any Liens or other
title defects, or will so pass upon final payment.

d. alist of all duly pending Change Proposals and Claims; and

e. complete and legally effective releases or waivers (satisfactory to Owner) of all Lien
rights arising out of the Work, and of Liens filed in connection with the Work.

3. Inlieu of the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as approved
by Owner, Contractor may furnish receipts or releases in full and an affidavit of Contractor
that: (a) the releases and receipts include all labor, services, material, and equipment for
which a Lien could be filed; and (b) all payrolls, material and equipment bills, and other
indebtedness connected with the Work for which Owner might in any way be responsible,
or which might in any way result in liens or other burdens on Owner's property, have been
paid or otherwise satisfied. If any Subcontractor or Supplier fails to furnish such a release
or receipt in full, Contractor may furnish a bond or other collateral satisfactory to Owner
to indemnify Owner against any Lien, or Owner at its option may issue joint checks
payable to Contractor and specified Subcontractors and Suppliers.

B. Engineer’s Review of Final Application and Recommendation of Payment: If, on the basis of
Engineer’s observation of the Work during construction and final inspection, and Engineer’s
review of the final Application for Payment and accompanying documentation as required by
the Contract Documents, Engineer is satisfied that the Work has been completed and
Contractor’s other obligations under the Contract have been fulfilled, Engineer will, within 10
days after receipt of the final Application for Payment, indicate in writing Engineer’s
recommendation of final payment and present the final Application for Payment to Owner
for payment. Such recommendation will account for any set-offs against payment that are
necessary in Engineer’s opinion to protect Owner from loss for the reasons stated above with
respect to progress payments. Otherwise, Engineer will return the Application for Payment to
Contractor, indicating in writing the reasons for refusing to recommend final payment, in
which case Contractor shall make the necessary corrections and resubmit the Application for
Payment.

C. Notice of Acceptability: In support of its recommendation of payment of the final Application
for Payment, Engineer will also give written notice to Owner and Contractor that the Work is
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acceptable, subject to stated limitations in the notice and to the provisions of
Paragraph 15.07.

Completion of Work: The Work is complete (subject to surviving obligations) when it is ready
for final payment as established by the Engineer’s written recommendation of final payment
and issuance of notice of the acceptability of the Work.

Final Payment Becomes Due: Upon receipt from Engineer of the final Application for Payment
and accompanying documentation, Owner shall set off against the amount recommended by
Engineer for final payment any further sum to which Owner is entitled, including but not
limited to set-offs for liquidated damages and set-offs allowed under the provisions of this
Contract with respect to progress payments. Owner shall pay the resulting balance due to
Contractor within 30 days of Owner’s receipt of the final Application for Payment from
Engineer.

15.07 Waiver of Claims

A.

B.

By making final payment, Owner waives its claim or right to liquidated damages or other
damages for late completion by Contractor, except as set forth in an outstanding Claim,
appeal under the provisions of Article 17, set-off, or express reservation of rights by Owner.
Owner reserves all other claims or rights after final payment.

The acceptance of final payment by Contractor will constitute a waiver by Contractor of all
claims and rights against Owner other than those pending matters that have been duly
submitted as a Claim, or appealed under the provisions of Article 17.

15.08 Correction Period

A.

If within one year after the date of Substantial Completion (or such longer period of time as
may be prescribed by the Supplementary Conditions or the terms of any applicable special
guarantee required by the Contract Documents), Owner gives Contractor written notice that
any Work has been found to be defective, or that Contractor’s repair of any damages to the
Site or adjacent areas has been found to be defective, then after receipt of such notice of
defect Contractor shall promptly, without cost to Owner and in accordance with Owner’s
written instructions:

1. correct the defective repairs to the Site or such adjacent areas;
2. correct such defective Work;

3. remove the defective Work from the Project and replace it with Work that is not
defective, if the defective Work has been rejected by Owner, and

4. satisfactorily correct or repair or remove and replace any damage to other Work, to the
work of others, or to other land or areas resulting from the corrective measures.

Owner shall give any such notice of defect within 60 days of the discovery that such Work or
repairs is defective. If such notice is given within such 60 days but after the end of the
correction period, the notice will be deemed a notice of defective Work under
Paragraph 7.17.B.

If, after receipt of a notice of defect within 60 days and within the correction period,
Contractor does not promptly comply with the terms of Owner’s written instructions, or in an
emergency where delay would cause serious risk of loss or damage, Owner may have the
defective Work corrected or repaired or may have the rejected Work removed and replaced.
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Contractor shall pay all costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or arbitration
or other dispute resolution costs) arising out of or relating to such correction or repair or such
removal and replacement (including but not limited to all costs of repair or replacement of
work of others). Contractor’s failure to pay such costs, losses, and damages within 10 days of
invoice from Owner will be deemed the start of an event giving rise to a Claim under
Paragraph 12.01.B, such that any related Claim must be brought within 30 days of the failure
to pay.

D. In special circumstances where a particular item of equipment is placed in continuous service
before Substantial Completion of all the Work, the correction period for that item may start
to run from an earlier date if so provided in the Specifications.

E. Where defective Work (and damage to other Work resulting therefrom) has been corrected
or removed and replaced under this paragraph, the correction period hereunder with respect
to such Work will be extended for an additional period of one year after such correction or
removal and replacement has been satisfactorily completed.

F. Contractor’s obligations under this paragraph are in addition to all other obligations and
warranties. The provisions of this paragraph are not to be construed as a substitute for, or a
waiver of, the provisions of any applicable statute of limitation or repose.

ARTICLE 16—SUSPENSION OF WORK AND TERMINATION

16.01 Owner May Suspend Work

A. At any time and without cause, Owner may suspend the Work or any portion thereof for a
period of not more than 90 consecutive days by written notice to Contractor and Engineer.
Such notice will fix the date on which Work will be resumed. Contractor shall resume the Work
on the date so fixed. Contractor shall be entitled to an adjustment in the Contract Price or an
extension of the Contract Times directly attributable to any such suspension. Any Change
Proposal seeking such adjustments must be submitted no later than 30 days after the date
fixed for resumption of Work.

16.02 Owner May Terminate for Cause

A. The occurrence of any one or more of the following events will constitute a default by
Contractor and justify termination for cause:

1. Contractor’s persistent failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment, or failure to adhere to the Progress Schedule);

2. Failure of Contractor to perform or otherwise to comply with a material term of the
Contract Documents;

3. Contractor’s disregard of Laws or Regulations of any public body having jurisdiction; or

4. Contractor’s repeated disregard of the authority of Owner or Engineer.
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B. If one or more of the events identified in Paragraph 16.02.A occurs, then after giving
Contractor (and any surety) 10 days’ written notice that Owner is considering a declaration
that Contractor is in default and termination of the Contract, Owner may proceed to:

1. declare Contractor to be in default, and give Contractor (and any surety) written notice
that the Contract is terminated; and

2. enforce the rights available to Owner under any applicable performance bond.

C. Subject to the terms and operation of any applicable performance bond, if Owner has
terminated the Contract for cause, Owner may exclude Contractor from the Site, take
possession of the Work, incorporate in the Work all materials and equipment stored at the
Site or for which Owner has paid Contractor but which are stored elsewhere, and complete
the Work as Owner may deem expedient.

D. Owner may not proceed with termination of the Contract under Paragraph 16.02.B if
Contractor within 7 days of receipt of notice of intent to terminate begins to correct its failure
to perform and proceeds diligently to cure such failure.

E. If Owner proceeds as provided in Paragraph 16.02.B, Contractor shall not be entitled to
receive any further payment until the Work is completed. If the unpaid balance of the
Contract Price exceeds the cost to complete the Work, including all related claims, costs,
losses, and damages (including but not limited to all fees and charges of engineers, architects,
attorneys, and other professionals) sustained by Owner, such excess will be paid to
Contractor. If the cost to complete the Work including such related claims, costs, losses, and
damages exceeds such unpaid balance, Contractor shall pay the difference to Owner. Such
claims, costs, losses, and damages incurred by Owner will be reviewed by Engineer as to their
reasonableness and, when so approved by Engineer, incorporated in a Change Order. When
exercising any rights or remedies under this paragraph, Owner shall not be required to obtain
the lowest price for the Work performed.

F. Where Contractor’s services have been so terminated by Owner, the termination will not
affect any rights or remedies of Owner against Contractor then existing or which may
thereafter accrue, or any rights or remedies of Owner against Contractor or any surety under
any payment bond or performance bond. Any retention or payment of money due Contractor
by Owner will not release Contractor from liability.

G. If and to the extent that Contractor has provided a performance bond under the provisions
of Paragraph 6.01.A, the provisions of that bond will govern over any inconsistent provisions
of Paragraphs 16.02.B and 16.02.D.

16.03 Owner May Terminate for Convenience

A. Upon 7 days’ written notice to Contractor and Engineer, Owner may, without cause and
without prejudice to any other right or remedy of Owner, terminate the Contract. In such
case, Contractor shall be paid for (without duplication of any items):

1. completed and acceptable Work executed in accordance with the Contract Documents
prior to the effective date of termination, including fair and reasonable sums for overhead
and profit on such Work;

2. expenses sustained prior to the effective date of termination in performing services and
furnishing labor, materials, or equipment as required by the Contract Documents in
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B.

connection with uncompleted Work, plus fair and reasonable sums for overhead and
profit on such expenses; and

3. other reasonable expenses directly attributable to termination, including costs incurred
to prepare a termination for convenience cost proposal.

Contractor shall not be paid for any loss of anticipated profits or revenue, post-termination
overhead costs, or other economic loss arising out of or resulting from such termination.

16.04 Contractor May Stop Work or Terminate

A.

If, through no act or fault of Contractor, (1) the Work is suspended for more than 90
consecutive days by Owner or under an order of court or other public authority, or (2)
Engineer fails to act on any Application for Payment within 30 days after it is submitted, or (3)
Owner fails for 30 days to pay Contractor any sum finally determined to be due, then
Contractor may, upon 7 days’ written notice to Owner and Engineer, and provided Owner or
Engineer do not remedy such suspension or failure within that time, terminate the contract
and recover from Owner payment on the same terms as provided in Paragraph 16.03.

In lieu of terminating the Contract and without prejudice to any other right or remedy, if
Engineer has failed to act on an Application for Payment within 30 days after it is submitted,
or Owner has failed for 30 days to pay Contractor any sum finally determined to be due,
Contractor may, 7 days after written notice to Owner and Engineer, stop the Work until
payment is made of all such amounts due Contractor, including interest thereon. The
provisions of this paragraph are not intended to preclude Contractor from submitting a
Change Proposal for an adjustment in Contract Price or Contract Times or otherwise for
expenses or damage directly attributable to Contractor’s stopping the Work as permitted by
this paragraph.

ARTICLE 17—FINAL RESOLUTION OF DISPUTES

17.01 Methods and Procedures

A.

Disputes Subject to Final Resolution: The following disputed matters are subject to final
resolution under the provisions of this article:

1. Atimely appeal of an approval in part and denial in part of a Claim, or of a denial in full,
pursuant to Article 12; and

2. Disputes between Owner and Contractor concerning the Work, or obligations under the
Contract Documents, that arise after final payment has been made.

Final Resolution of Disputes: For any dispute subject to resolution under this article, Owner or
Contractor may:

1. elect in writing to invoke the dispute resolution process provided for in the
Supplementary Conditions;

2. agree with the other party to submit the dispute to another dispute resolution process;
or

3. if no dispute resolution process is provided for in the Supplementary Conditions or
mutually agreed to, give written notice to the other party of the intent to submit the
dispute to a court of competent jurisdiction.
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ARTICLE 18—MISCELLANEOUS

18.01

18.02

18.03

18.04

18.05

18.06

18.07

Giving Notice

A. Whenever any provision of the Contract requires the giving of written notice to Owner,
Engineer, or Contractor, it will be deemed to have been validly given only if delivered:

1. in person, by a commercial courier service or otherwise, to the recipient’s place of
business;

2. by registered or certified mail, postage prepaid, to the recipient’s place of business; or

3. bye-mail totherecipient, with the words “Formal Notice” or similar in the e-mail’s subject
line.

Computation of Times

A. When any period of time is referred to in the Contract by days, it will be computed to exclude
the first and include the last day of such period. If the last day of any such period falls on a
Saturday or Sunday or on a day made a legal holiday by the law of the applicable jurisdiction,
such day will be omitted from the computation.

Cumulative Remedies

A. The duties and obligations imposed by these General Conditions and the rights and remedies
available hereunder to the parties hereto are in addition to, and are not to be construed in
any way as a limitation of, any rights and remedies available to any or all of them which are
otherwise imposed or available by Laws or Regulations, by special warranty or guarantee, or
by other provisions of the Contract. The provisions of this paragraph will be as effective as if
repeated specifically in the Contract Documents in connection with each particular duty,
obligation, right, and remedy to which they apply.

Limitation of Damages

A. With respect to any and all Change Proposals, Claims, disputes subject to final resolution, and
other matters at issue, neither Owner nor Engineer, nor any of their officers, directors,
members, partners, employees, agents, consultants, or subcontractors, shall be liable to
Contractor for any claims, costs, losses, or damages sustained by Contractor on or in
connection with any other project or anticipated project.

No Waiver

A. A party’s non-enforcement of any provision will not constitute a waiver of that provision, nor
will it affect the enforceability of that provision or of the remainder of this Contract.

Survival of Obligations

A. All representations, indemnifications, warranties, and guarantees made in, required by, or
given in accordance with the Contract, as well as all continuing obligations indicated in the
Contract, will survive final payment, completion, and acceptance of the Work or termination
of the Contract or of the services of Contractor.

Controlling Law

A. This Contract is to be governed by the law of the state in which the Project is located.
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18.08 Assignment of Contract

A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party to this
Contract of any rights under or interests in the Contract will be binding on the other party
without the written consent of the party sought to be bound; and, specifically but without
limitation, money that may become due and money that is due may not be assigned without
such consent (except to the extent that the effect of this restriction may be limited by law),
and unless specifically stated to the contrary in any written consent to an assignment, no
assignment will release or discharge the assignor from any duty or responsibility under the
Contract.

18.09 Successors and Assigns

A. Owner and Contractor each binds itself, its successors, assigns, and legal representatives to
the other party hereto, its successors, assigns, and legal representatives in respect to all
covenants, agreements, and obligations contained in the Contract Documents.

18.10 Headings

A. Article and paragraph headings are inserted for convenience only and do not constitute parts
of these General Conditions.
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SUPPLEMENTARY CONDITIONS OF THE CONSTRUCTION CONTRACT

These Supplementary Conditions amend or supplement EJCDC® C-700, Standard General Conditions of
the Construction Contract (2018). The General Conditions remain in full force and effect except as
amended.

The terms used in these Supplementary Conditions have the meanings stated in the General Conditions.
Additional terms used in these Supplementary Conditions have the meanings stated below, which are
applicable to both the singular and plural thereof.

The address system used in these Supplementary Conditions is the same as the address system used in
the General Conditions, with the prefix "SC" added—for example, “Paragraph SC-4.05.”

ARTICLE 1—DEFINITIONS AND TERMINOLOGY

No suggested Supplementary Conditions in this Article.

ARTICLE 2—PRELIMINARY MATTERS

2.02  Copies of Documents
SC-2.02 Delete Paragraph 2.02.A in its entirety and insert the following new paragraph in its place:

A. Owner shall furnish to Contractor one copy in electronic portable document format (PDF) of
conformed Contract Documents incorporating and integrating all Addenda and any
amendments negotiated prior to the Effective Date of the Contract and one fully signed
counterpart of the Agreement. Printed copies of the conformed Contract Documents will be
furnished upon request at the cost of reproduction.

2.06  Electronic Transmittals

ARTICLE 3—CONTRACT DOCUMENTS: INTENT, REQUIREMENTS, REUSE

3.01 Intent
SC-3.01 Delete Paragraph 3.01.C in its entirety.

ARTICLE 4—COMMENCEMENT AND PROGRESS OF THE WORK

No suggested Supplementary Conditions in this Article.

ARTICLE 5—SITE, SUBSURFACE AND PHYSICAL CONDITIONS, HAZARDOUS ENVIRONMENTAL
CONDITIONS

5.03  Subsurface and Physical Conditions
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SC-5.03

Add the following new paragraphs immediately after Paragraph 5.03.D:

E. The following table lists the reports of explorations and tests of subsurface conditions at or
adjacent to the Site that contain Technical Data, and specifically identifies the Technical Data
in the report upon which Contractor may rely:

Report Title Date of Report Technical Data
Geotechnical Report TBD Boring logs, laboratory testing
results, and geotechnical
recommendations.
F. The following table lists the drawings of existing physical conditions at or adjacent to the Site,

including those drawings depicting existing surface or subsurface structures at or adjacent to
the Site (except Underground Facilities), that contain Technical Data, and specifically
identifies the Technical Data upon which Contractor may rely:

Drawings Title

Date of Drawings

Technical Data

Town of Silt Water Treatment Plant

December 9, 2004

Existing WTP Record Drawings

5.06
SC-5.06

Hazardous Environmental Conditions

Add the following new paragraphs immediately after Paragraph 5.06.A.3:

4. The following table lists the reports known to Owner relating to Hazardous

Environmental Conditions at or adjacent to the Site, and the Technical Data (if any) upon

which Contractor may rely:

Report Title

Date of Report

Technical Data

None Available

The following table lists the drawings known to Owner relating to Hazardous
Environmental Conditions at or adjacent to the Site, and Technical Data (if any)
contained in such Drawings upon which Contractor may rely: [If there are no such

drawings, so indicate in the table]

Drawings Title

Date of Drawings

Technical Data

[Identify Technical Data]

ARTICLE 6—BONDS AND INSURANCE

6.01

Performance, Payment, and Other Bonds

EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.

Page 2 of 11




SC-6.01

SC-6.01

6.02
6.03
SC-6.03

Add the following paragraphs immediately after Paragraph 6.01.A:

1. Required Performance Bond Form: The performance bond that Contractor furnishes will
be in the form of EJCDC® C-610, Performance Bond (2018 edition).

2. Required Payment Bond Form: The payment bond that Contractor furnishes will be in
the form of EJCDC® C-615, Payment Bond (2018 edition).

Add the following paragraphs immediately after Paragraph 6.01.B:

1. The correction period specified as one year after the date of Substantial Completion in
Paragraph 15.08.A of the General Conditions is hereby revised to be two years after
Substantial Completion.

2. After Substantial Completion, Contractor shall furnish a warranty bond issued in the
form of EJCDC® C-612, Warranty Bond (2018). The warranty bond must be in a bond
amount of 15 percent of the final Contract Price. The warranty bond period will extend
to a date two years after Substantial Completion of the Work. Contractor shall deliver
the fully executed warranty bond to Owner prior to or with the final application for
payment, and in any event no later than 11 months after Substantial Completion.

3. The warranty bond must be issued by the same surety that issues the performance bond
required under Paragraph 6.01.A of the General Conditions.

Insurance—General Provisions

Contractor’s Insurance

D.

Supplement Paragraph 6.03 with the following provisions after Paragraph 6.03.C:

Other Additional Insureds: As a supplement to the provisions of Paragraph 6.03.C of the
General Conditions, the commercial general liability, automobile liability, umbrella or excess,
pollution liability, and unmanned aerial vehicle liability policies must include as additional
insureds (in addition to Owner and Engineer) the following: Zancanella and Associates, Inc.

Workers’ Compensation and Employer’s Liability: Contractor shall purchase and maintain
workers’ compensation and employer’s liability insurance, including, as applicable, United
States Longshoreman and Harbor Workers’ Compensation Act, Jones Act, stop-gap
employer’s liability coverage for monopolistic states, and foreign voluntary workers’
compensation (from available sources, notwithstanding the jurisdictional requirement of
Paragraph 6.02.B of the General Conditions).

Workers’ Compensation and Related Policies Policy limits of not
less than:
Workers’ Compensation
State Statutory
Applicable Federal (e.g., Longshoreman’s) Statutory
Foreign voluntary workers’ compensation (employer’s Statutory

responsibility coverage), if applicable
Employer’s Liability

Each accident $1,000,000
Each employee $1,000,000
Policy limit $2,000,000
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Commercial General Liability—Claims Covered: Contractor shall purchase and maintain
commercial general liability insurance, covering all operations by or on behalf of Contractor,
on an occurrence basis, against claims for:

1. damages because of bodily injury, sickness or disease, or death of any person other than
Contractor’s employees,

2. damages insured by reasonably available personal injury liability coverage, and

3. damages because of injury to or destruction of tangible property wherever located,
including loss of use resulting therefrom.

Commercial General Liability—Form and Content: Contractor’s commercial liability policy
must be written on a 1996 (or later) Insurance Services Organization, Inc. (ISO) commercial
general liability form (occurrence form) and include the following coverages and
endorsements:

1. Products and completed operations coverage.
a. Such insurance must be maintained for three years after final payment.

b. Contractor shall furnish Owner and each other additional insured (as identified in
the Supplementary Conditions or elsewhere in the Contract) evidence of
continuation of such insurance at final payment and three years thereafter.

2. Blanket contractual liability coverage, including but not limited to coverage of
Contractor’s contractual indemnity obligations in Paragraph 7.18.

Severability of interests and no insured-versus-insured or cross-liability exclusions.
Underground, explosion, and collapse coverage.

Personal injury coverage.

o v ok~ W

Additional insured endorsements that include both ongoing operations and products
and completed operations coverage through ISO Endorsements CG 20 10 10 01 and
CG 20 37 10 01 (together). If Contractor demonstrates to Owner that the specified ISO
endorsements are not commercially available, then Contractor may satisfy this
requirement by providing equivalent endorsements.

7. For design professional additional insureds, ISO Endorsement CG 20320704
“Additional Insured—Engineers, Architects or Surveyors Not Engaged by the Named
Insured” or its equivalent.

Commercial General Liability—Excluded Content: The commercial general liability insurance
policy, including its coverages, endorsements, and incorporated provisions, must not include
any of the following:

1. Any modification of the standard definition of “insured contract” (except to delete the
railroad protective liability exclusion if Contractor is required to indemnify a railroad or
others with respect to Work within 50 feet of railroad property).

2. Any exclusion for water intrusion or water damage.

3. Any provisions resulting in the erosion of insurance limits by defense costs other than
those already incorporated in ISO form CG 00 01.

4. Any exclusion of coverage relating to earth subsidence or movement.
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Any exclusion for the insured’s vicarious liability, strict liability, or statutory liability
(other than worker’s compensation).

Any limitation or exclusion based on the nature of Contractor’s work.

Any professional liability exclusion broader in effect than the most recent edition of ISO
form CG 22 79.

I.  Commercial General Liability—Minimum Policy Limits

Commercial General Liability Policy limits of not
less than:
General Aggregate $2,000,000
Products—Completed Operations Aggregate $2,000,000
Personal and Advertising Injury $1,000,000
Bodily Injury and Property Damage—Each Occurrence $1,000,000

J. Automobile Liability: Contractor shall purchase and maintain automobile liability insurance
for damages because of bodily injury or death of any person or property damage arising out
of the ownership, maintenance, or use of any motor vehicle. The automobile liability policy
must be written on an occurrence basis.

Automobile Liability Policy limits of not
less than:
Bodily Injury
Each Person $1,000,000
Each Accident $1,000,000
Property Damage
Each Accident | $1,000,000
[or]
Combined Single Limit
Combined Single Limit (Bodily Injury and Property Damage) | $2,000,000

Q. Other Required Insurance: [Here list additional types and amounts of insurance that
Contractor is required to carry.]

6.04  Builder’s Risk and Other Property Insurance

SC-6.04 Supplement Paragraph 6.04 of the General Conditions with the following provisions:

F.  Builder’s Risk Requirements: The builder’s risk insurance must:

1.

be written on a builder’s risk “all risk” policy form that at a minimum includes insurance
for physical loss or damage to the Work, temporary buildings, falsework, and materials
and equipment stored and in transit, and must not exclude the coverage of the following
risks: fire; windstorm; hail; flood; earthquake, volcanic activity, and other earth
movement; lightning; riot; civil commotion; terrorism; vehicle impact; aircraft; smoke;
theft; vandalism and malicious mischief; mechanical breakdown, boiler explosion, and
artificially generated electric current; collapse; explosion; debris removal; demolition
occasioned by enforcement of Laws and Regulations; and water damage (other than
that caused by flood).
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a. Such policy will include an exception that results in coverage for ensuing losses
from physical damage or loss with respect to any defective workmanship, methods,
design, or materials exclusions.

b. If insurance against mechanical breakdown, boiler explosion, and artificially
generated electric current; earthquake, volcanic activity, and other earth
movement; or flood, are not commercially available under builder’s risk policies,
by endorsement or otherwise, such insurance will be provided through other
insurance policies acceptable to Owner and Contractor.

cover, as insured property, at least the following: (a) the Work and all materials,
supplies, machinery, apparatus, equipment, fixtures, and other property of a similar
nature that are to be incorporated into or used in the preparation, fabrication,
construction, erection, or completion of the Work, including Owner-furnished or
assigned property; (b) spare parts inventory required within the scope of the Contract;
and (c) temporary works which are not intended to form part of the permanent
constructed Work but which are intended to provide working access to the Site, or to
the Work under construction, or which are intended to provide temporary support for
the Work under construction, including scaffolding, form work, fences, shoring,
falsework, and temporary structures.

cover expenses incurred in the repair or replacement of any insured property (including
but not limited to fees and charges of contractors, engineers, and architects).

extend to cover damage or loss to insured property while in temporary storage at the
Site or in a storage location outside the Site (but not including property stored at the
premises of a manufacturer or Supplier). 5.  extend to cover damage or loss to
insured property while in transit. 6.  allow for the waiver of the insurer’s subrogation
rights, as set forth in this Contract.

allow for partial occupancy or use by Owner by endorsement, and without cancellation
or lapse of coverage.

include performance/hot testing and start-up, if applicable.

be maintained in effect until the Work is complete, as set forth in Paragraph 15.06.D of
the General Conditions, or until written confirmation of Owner’s procurement of
property insurance following Substantial Completion, whichever occurs first.

include as named insureds the Owner, Contractor, Subcontractors (of every tier), and
any other individuals or entities required by this Contract to be insured under such
builder’s risk policy. For purposes of Paragraphs 6.04, 6.05, and 6.06 of the General
Conditions, and this and all other corresponding Supplementary Conditions, the parties
required to be insured will be referred to collectively as “insureds.” In addition to
Owner, Contractor, and Subcontractors of every tier, include as insureds the following:

a. Zancanella and Associates, Inc.

ARTICLE 7—CONTRACTOR’S RESPONSIBILITIES

7.03

Labor; Working Hours
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SC-7.03 Add the following new subparagraphs immediately after Paragraph 7.03.C:
1. Regular working hours will be 7:00 AM to 7:00 PM.

7.10 Taxes

SC-7.10 Add a new paragraph immediately after Paragraph 7.10.A:

A. Owneris exempt from payment of sales and compensating use taxes of the State of Colorado
and of cities and counties thereof on all materials to be incorporated into the Work.

1. Owner will furnish the required certificates of tax exemption to Contractor for use in
the purchase of supplies and materials to be incorporated into the Work.

2. Owner’s exemption does not apply to construction tools, machinery, equipment, or
other property purchased by or leased by Contractor, or to supplies or materials not
incorporated into the Work.

7.13  Safety and Protection

ARTICLE 8—OTHER WORK AT THE SITE

No suggested Supplementary Conditions in this Article.

ARTICLE 9—OWNER’S RESPONSIBILITIES

9.13  Owner’s Site Representative

SC-9.13 Add the following new paragraph immediately after Paragraph 9.12 of the General
Conditions:

9.13  Owner’s Site Representative

A. Owner will furnish an “Owner’s Site Representative” to represent Owner at the Site and assist
Owner in observing the progress and quality of the Work. The Owner’s Site Representative
is not Engineer’s consultant, agent, or employee. Owner’s Site Representative will be [here
identify individual or entity]. The authority and responsibilities of Owner’s Site
Representative follow: [Here describe the duties and activities of the Owner’s Site
Representative.]

ARTICLE 10—ENGINEER’S STATUS DURING CONSTRUCTION

10.03 Resident Project Representative
SC-10.03  Add the following new subparagraph immediately after Paragraph 10.03.A:

1. On this Project, by agreement with the Owner, the Engineer will not furnish a Resident
Project Representative to represent Engineer at the Site or assist Engineer in observing
the progress and quality of the Work.

SC-10.03 Add the following new paragraphs immediately after Paragraph 10.03.B:

C. TheResident Project Representative (RPR) will be Engineer's representative at the Site. RPR's
dealings in matters pertaining to the Work in general will be with Engineer and Contractor.
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D.

RPR's dealings with Subcontractors will only be through or with the full knowledge or
approval of Contractor. The RPR will:

1. Conferences and Meetings: Attend meetings with Contractor, such as preconstruction
conferences, progress meetings, job conferences, and other Project-related meetings
(but not including Contractor’s safety meetings), and as appropriate prepare and
circulate copies of minutes thereof.

2. Safety Compliance: Comply with Site safety programs, as they apply to RPR, and if
required to do so by such safety programs, receive safety training specifically related to
RPR’s own personal safety while at the Site.

3. Liaison

a. Serve as Engineer’s liaison with Contractor. Working principally through
Contractor’s authorized representative or designee, assist in providing information
regarding the provisions and intent of the Contract Documents.

b. Assist Engineer in serving as Owner’s liaison with Contractor when Contractor’s
operations affect Owner’s on-Site operations.

c. Assistin obtaining from Owner additional details or information, when required for
Contractor’s proper execution of the Work.

4. Review of Work; Defective Work

a. Conduct on-Site observations of the Work to assist Engineer in determining, to the
extent set forth in Paragraph 10.02, if the Work is in general proceeding in
accordance with the Contract Documents.

b. Observe whether any Work in place appears to be defective.

c. Observe whether any Work in place should be uncovered for observation, or
requires special testing, inspection or approval.

5. Inspections and Tests

a. Observe Contractor-arranged inspections required by Laws and Regulations,
including but not limited to those performed by public or other agencies having
jurisdiction over the Work.

b. Accompany visiting inspectors representing public or other agencies having
jurisdiction over the Work.

6. Payment Requests: Review Applications for Payment with Contractor.
7. Completion
a. Participate in Engineer’s visits regarding Substantial Completion.
b. Assist in the preparation of a punch list of items to be completed or corrected.

c. Participate in Engineer’s visit to the Site in the company of Owner and Contractor
regarding completion of the Work, and prepare a final punch list of items to be
completed or corrected by Contractor.

d. Observe whether items on the final punch list have been completed or corrected.

The RPR will not:
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Authorize any deviation from the Contract Documents or substitution of materials or
equipment (including “or-equal” items).

Exceed limitations of Engineer’s authority as set forth in the Contract Documents.
Undertake any of the responsibilities of Contractor, Subcontractors, or Suppliers.

Advise on, issue directions relative to, or assume control over any aspect of the means,
methods, techniques, sequences or procedures of construction.

Advise on, issue directions regarding, or assume control over security or safety
practices, precautions, and programs in connection with the activities or operations of
Owner or Contractor.

Participate in specialized field or laboratory tests or inspections conducted off-site by
others except as specifically authorized by Engineer.

Authorize Owner to occupy the Project in whole or in part.

ARTICLE 11—CHANGES TO THE CONTRACT

No suggested Supplementary Conditions in this Article.

ARTICLE 12—CLAIMS

No suggested Supplementary Conditions in this Article.

ARTICLE 13—COST OF WORK; ALLOWANCES, UNIT PRICE WORK

13.01 Cost of the Work

SC-13.01

SC-13.01

Supplement Paragraph 13.01.B.5.c.(2) by adding the following sentence:

The equipment rental rate book that governs the included costs for the rental of machinery
and equipment owned by Contractor (or a related entity) under the Cost of the Work
provisions of this Contract is the most current edition of Rental Rate Blue Book for
Construction Equipment.

Supplement Paragraph 13.01.C.2 by adding the following definition of small tools and hand
tools:

a. For purposes of this paragraph, “small tools and hand tools” means any tool or
equipment whose current price if it were purchased new at retail would be less
than $500.

13.03 Unit Price Work

SC-13.03

E.

Delete Paragraph 13.03.E in its entirety and insert the following in its place:

Adjustments in Unit Price

Contractor or Owner shall be entitled to an adjustment in the unit price with respect to
an item of Unit Price Work if:
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a. the extended price of a particular item of Unit Price Work amounts to 5 percent or
more of the Contract Price (based on estimated quantities at the time of Contract
formation) and the variation in the quantity of that particular item of Unit Price
Work actually furnished or performed by Contractor differs by more than 20
percent from the estimated quantity of such item indicated in the Agreement; and

b. Contractor’s unit costs to perform the item of Unit Price Work have changed
materially and significantly as a result of the quantity change.

2. The adjustment in unit price will account for and be coordinated with any related
changes in quantities of other items of Work, and in Contractor’s costs to perform such
other Work, such that the resulting overall change in Contract Price is equitable to
Owner and Contractor.

3. Adjusted unit prices will apply to all units of that item.

ARTICLE 14—TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR ACCCEPTANCE OF DEFECTIVE
WORK

No suggested Supplementary Conditions in this Article.

ARTICLE 15—PAYMENTS TO CONTRACTOR, SET OFFS; COMPLETIONS; CORRECTION PERIOD

15.01 Progress Payments
SC-15.01 Add the following new Paragraph 15.01.F:

F.  For contracts in which the Contract Price is based on the Cost of Work, if Owner determines
that progress payments made to date substantially exceed the actual progress of the Work
(as measured by reference to the Schedule of Values), or present a potential conflict with the
Guaranteed Maximum Price, then Owner may require that Contractor prepare and submit a
plan for the remaining anticipated Applications for Payment that will bring payments and
progress into closer alignment and take into account the Guaranteed Maximum Price (if any),
through reductions in billings, increases in retainage, or other equitable measures. Owner
will review the plan, discuss any necessary modifications, and implement the plan as
modified for all remaining Applications for Payment.

15.03 Substantial Completion
SC-15.03  Add the following new subparagraph to Paragraph 15.03.B:

1. If some or all of the Work has been determined not to be at a point of Substantial
Completion and will require re-inspection or re-testing by Engineer, the cost of such re-
inspection or re-testing, including the cost of time, travel and living expenses, will be
paid by Contractor to Owner. If Contractor does not pay, or the parties are unable to
agree as to the amount owed, then Owner may impose a reasonable set-off against
payments due under this Article 15.
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15.08 Correction Period
SC-15.08  Add the following new Paragraph 15.08.G:

G. The correction period specified as one year after the date of Substantial Completion in
Paragraph 15.08.A of the General Conditions is hereby revised to be the number of years set
forth in SC-6.01.B.1.

ARTICLE 16—SUSPENSION OF WORK AND TERMINATION

No suggested Supplementary Conditions in this Article.

ARTICLE 17—FINAL RESOLUTIONS OF DISPUTES

No suggested Supplementary Conditions in this Article.

ARTICLE 18—MISCELLANEOUS

No suggested Supplementary Conditions in this Article.
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Colorado State Revolving Fund Required Specifications
Section 1
Davis Bacon Prevailing Wage Requirements

This contract is governed by the Davis Bacon and Related Acts and is subject to General Decision Number
co dated

A copy of this General Decision Number is attached as to this document.

The SRF Program is subject to Davis Bacon and Related Acts, which extends the requirements of the Davis-
Bacon Act. Compliance with the Davis-Bacon Act is required for any project funded by the Drinking Water
Revolving Fund (DWRF) or Water Pollution Control Revolving Fund (WPCRF) programs. Non-Compliance with
the Davis-Bacon Act may result in debarment and suspension from working on future projects funded with
federal dollars for up to three years and/or loss of funding for the current project.

Preamble

With respect to the Clean Water and Safe Drinking Water State Revolving Funds, EPA provides capitalization
grants to each State which in turn provides sub-grants or loans to eligible entities within the State. Typically,
the subrecipients are municipal or other local governmental entities that manage the funds. For these types
of recipients, the provisions set forth under Roman numeral |, below, shall apply. Although EPA and the State
remain responsible for ensuring subrecipients’ compliance with the wage rate requirements set forth herein,
those subrecipients shall have the primary responsibility to maintain payroll records as described in Section
3(ii)(A), below and for compliance as described in Section | - 5.

Attachment 1

Wage Rate Requirements under:
e The Consolidated Appropriations Act, 2016 (P.L 114-133), or
e The Water Resources Reform and Redevelopment Act of 2014 (WRRDA):

|. For Subrecipients that Are Governmental Entities:

The following terms and conditions specify how recipients will assist EPA in meeting its Davis - Bacon (DB)
responsibilities when DB applies to EPA awards of financial assistance under The 2014 Act with respect to
State recipients and subrecipients that are governmental entities. If a subrecipient has questions regarding
when DB applies, obtaining the correct DB wage determinations, DB provisions, or compliance monitoring,
it may contact the State recipient. The recipient or subrecipient may also obtain additional guidance from
US Department of Labor (DOL) web site at https://www.dol.gov/agencies/whd/government-
contracts/construction

1. Applicability of the Davis-Bacon (DB) prevailing wage requirements.

Under The Consolidate Appropriations Act, 2016, or The Water Resources Reform and Redevelopment
Act of 2014, DB prevailing wage requirements apply to the construction, alteration, and repair of
treatment works carried out in whole or in part with assistance made available by a State water
pollution control revolving fund and to any construction project carried out in whole or in part by
assistance made available by a drinking water treatment revolving loan fund. If a subrecipient
encounters a unique situation at a site that presents uncertainties regarding DB applicability, the
subrecipient must discuss the situation with the recipient State before authorizing work on that site.

LS
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2. Obtaining Wage Determinations.

(a) Subrecipients shall obtain the wage determination for the locality in which a covered activity
subject to DB will take place prior to issuing requests for bids, proposals, quotes or other
methods for soliciting contracts (solicitation) for activities subject to DB. These wage
determinations shall be incorporated into solicitations and any subsequent contracts. Prime
contracts must contain a provision requiring that subcontractors follow the wage determination
incorporated into the prime contract.

D While the solicitation remains open, the subrecipient shall monitor
https://beta.sam.gov/ weekly to ensure that the wage determination contained in the
solicitation remains current. The subrecipients shall amend the solicitation if DOL
issues a modification more than 10 days prior to the closing date (i.e. bid opening) for
the solicitation. If DOL modifies or supersedes the applicable wage determination less
than 10 days prior to the closing date, the subrecipients may request a finding from
the State recipient that there is not a reasonable time to notify interested contractors
of the modification of the wage determination. The State recipient will provide a
report of its findings to the subrecipient.

2 If the subrecipient does not award the contract within 90 days of the closure of the
solicitation, any modifications or supersedes DOL makes to the wage determination
contained in the solicitation shall be effective unless the State recipient, at the
request of the subrecipient, obtains an extension of the 90 day period from DOL
pursuant to 29 CFR 1.6(c)(3)(iv). The subrecipient shall monitor https://beta.sam.gov/
on a weekly basis if it does not award the contract within 90 days of closure of the
solicitation to ensure that wage determinations contained in the solicitation remain
current.

(b) If the subrecipient carries out activity subject to DB by issuing a task order, work assignment or
similar instrument to an existing contractor (ordering instrument) rather than by publishing a
solicitation, the subrecipient shall insert the appropriate DOL wage determination from
https://beta.sam.gov/ into the ordering instrument.

(c) Subrecipients shall review all subcontracts subject to DB entered into by prime contractors to
verify that the prime contractor has required its subcontractors to include the applicable wage
determinations.

(d) As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to a
subrecipient’s contract after the award of a contract or the issuance of an ordering instrument
if DOL determines that the subrecipient has failed to incorporate a wage determination or has
used a wage determination that clearly does not apply to the contract or ordering instrument. If
this occurs, the subrecipient shall either terminate the contract or ordering instrument and
issue a revised solicitation or ordering instrument or incorporate DOL’s wage determination
retroactive to the beginning of the contract or ordering instrument by change order. The
subrecipient’s contractor must be compensated for any increases in wages resulting from the
use of DOL’s revised wage determination.

3. Contract and Subcontract provisions.

(a) The Recipient shall insure that the subrecipient(s) shall insert in full in any contract in excess
of $2,000 which is entered into for the actual construction, alteration and/or repair, including
painting and decorating, of a treatment works under the Clean Water State Revolving Fund
(CWSRF) or a construction project under the Drinking Water State Revolving Fund (DWSRF)
financed in whole or in part from Federal funds or in accordance with guarantees of a Federal
agency or financed from funds obtained by pledge of any contract of a Federal agency to make
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a loan, grant or annual contribution (except where a different meaning is expressly indicated),

and

which is subject to the labor standards provisions of any of the acts listed in § 5.1 or The

2014 Act, the following clauses:

(1) Mini

0

(i)
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mum wages.

All laborers and mechanics employed or working upon the site of the work will be paid
unconditionally and not less often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are permitted by regulations issued
by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed
at rates not less than those contained in the wage determination of the Secretary of Labor
which is attached hereto and made a part hereof, regardless of any contractual relationship
which may be alleged to exist between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid
to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section;
also, regular contributions made or costs incurred for more than a weekly period (but not less
often than quarterly) under plans, funds, or programs which cover the particular weekly
period, are deemed to be constructively made or incurred during such weekly period. Such
laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the
wage determination for the classification of work actually performed, without regard to skill,
except as provided in § 5.5(a)(4). Laborers or mechanics performing work in more than one
classification may be compensated at the rate specified for each classification for the time
actually worked therein: Provided that the employer's payroll records accurately set forth the
time spent in each classification in which work is performed. The wage determination
(including any additional classification and wage rates conformed under paragraph (a)(1)(ii) of
this section) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the
contractor and its subcontractors at the site of the work in a prominent and accessible place
where it can be easily seen by the workers.

Subrecipients may obtain wage determinations from the U.S. Department of Labor’s web
site, https://beta.sam.gov/

(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination and which
is to be employed under the contract shall be classified in conformance with the wage
determination. The State award official shall approve a request for an additional
classification and wage rate and fringe benefits therefore only when the following
criteria have been met:

(1) The work to be performed by the classification requested is not
performed by a classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and the subrecipient(s) agree on the
classification and wage rate (including the amount designated for fringe benefits
where appropriate), documentation of the action taken and the request, including the
local wage determination shall be sent by the subrecipient(s) to the State award
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official. The State award official will transmit the request to the Administrator of the
Wage and Hour Division, Employment Standards Administration, U.S. Department of
Labor, Washington, DC 20210. The Administrator, or an authorized representative,
will approve, modify, or disapprove every additional classification request within 30
days of receipt and so advise the State award official or will notify the State award
official within the 30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the
classification or their representatives, and the subrecipient(s) do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the award official shall refer the request and the local
wage determination, including the views of all interested parties and the
recommendation of the State award official, to the Administrator for determination.
The Administrator, or an authorized representative, will issue a determination within
30 days of receipt of the request and so advise the contracting officer or will notify
the contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing
work in the classification under this contract from the first day on which work is
performed in the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the
contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the
contractor may consider as part of the wages of any laborer or mechanic the amount of
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program, provided that the Secretary of Labor has found, upon the written request of the
contractor, that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the contractor to set aside in a separate account assets for
the meeting of obligations under the plan or program.

(2) Withholding.

(i) The subrecipient(s) shall, upon written request of the EPA Award Official or an authorized
representative of the Department of Labor, withhold or cause to be withheld from the
contractor under this contract or any other Federal contract with the same prime contractor,
or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime contractor, so much of the accrued payments or advances as
may be considered necessary to pay laborers and mechanics, including apprentices, trainees,
and helpers, employed by the contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any laborer or mechanic, including
any apprentice, trainee, or helper, employed or working on the site of the work, all or part of
the wages required by the contract, the Federal Agency or State may, after written notice to
the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause
the suspension of any further payment, advance, or guarantee of funds until such violations
have ceased.

(3) Payrolls and basic records.
(i) Payrolls and basic records relating thereto shall be maintained by the contractor during the

course of the work and preserved for a period of three years thereafter for all laborers and
mechanics working at the site of the work. Such records shall contain the name, address,
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(i)
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and social security number of each such worker, his or her correct classification, hourly rates
of wages paid (including rates of contributions or costs anticipated for bona fide fringe
benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-
Bacon Act), daily and weekly number of hours worked, deductions made and actual wages
paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages
of any laborer or mechanic include the amount of any costs reasonably anticipated in
providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-
Bacon Act, the contractor shall maintain records which show that the commitment to
provide such benefits is enforceable, that the plan or program is financially responsible, and
that the plan or program has been communicated in writing to the laborers or mechanics
affected, and records which show the costs anticipated or the actual cost incurred in
providing such benefits. Contractors employing apprentices or trainees under approved
programs shall maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and the
ratios and wage rates prescribed in the applicable programs.

(A) The contractor shall submit weekly, for each week in which any contract work is
performed, a copy of all payrolls to the subrecipient, that is, the entity that receives the
sub-grant or loan from the State capitalization grant recipient. Such documentation shall be
available on request of the State recipient or EPA. As to each payroll copy received, the
subrecipient shall provide written confirmation in a form satisfactory to the State indicating
whether or not the project is in compliance with the requirements of 29 CFR 5.5(a)(1) based
on the most recent payroll copies for the specified week. The payrolls shall set out
accurately and completely all of the information required to be maintained under 29 CFR
5.5(a)(3)(i), except that full social security numbers and home addresses shall not be
included on the weekly payrolls. Instead the payrolls shall only need to include an
individually identifying number for each employee (e.g., the last four digits of the
employee's social security number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH-347 is available for this purpose from the
Wage and Hour Division Web site at www.dol.gov/whd/forms/wh347instr.htm or its
successor site. The prime contractor is responsible for the submission of copies of payrolls by
all subcontractors. Contractors and subcontractors shall maintain the full social security
number and current address of each covered worker, and shall provide them upon request to
the subrecipient(s) for transmission to the State or EPA if requested by EPA, the State, the
contractor, or the Wage and Hour Division of the Department of Labor for purposes of an
investigation or audit of compliance with prevailing wage requirements. It is not a violation
of this section for a prime contractor to require a subcontractor to provide addresses and
social security numbers to the prime contractor for its own records, without weekly
submission to the subrecipient(s).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by
the contractor or subcontractor or his or her agent who pays or supervises the payment
of the persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be
provided under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate
information is being maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part
5, and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and
trainee) employed on the contract during the payroll period has been paid
the full weekly wages earned, without rebate, either directly or indirectly,
and that no deductions have been made either directly or indirectly from the
full wages earned, other than permissible deductions as set forth in
Regulations, 29 CFR part 3;
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(3) That each laborer or mechanic has been paid not less than the applicable wage
rates and fringe benefits or cash equivalents for the classification of work
performed, as specified in the applicable wage determination incorporated into
the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side
of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement
of Compliance” required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section
231 of title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of

this section available for inspection, copying, or transcription by authorized representatives
of the State, EPA or the Department of Labor, and shall permit such representatives to
interview employees during working hours on the job. If the contractor or subcontractor fails
to submit the required records or to make them available, the Federal agency or State may,
after written notice to the contractor, sponsor, applicant, or owner, take such action as may
be necessary to cause the suspension of any further payment, advance, or guarantee of
funds. Furthermore, failure to submit the required records upon request or to make such
records available may be grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees--

0
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Apprentices. Apprentices will be permitted to work at less than the predetermined rate for
the work they performed when they are employed pursuant to and individually registered in
a bona fide apprenticeship program registered with the U.S. Department of Labor,
Employment and Training Administration, Office of Apprenticeship Training, Employer and
Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a
person is employed in his or her first 90 days of probationary employment as an apprentice in
such an apprenticeship program, who is not individually registered in the program, but who
has been certified by the Office of Apprenticeship Training, Employer and Labor Services or a
State Apprenticeship Agency (where appropriate) to be eligible for probationary employment
as an apprentice. The allowable ratio of apprentices to journeymen on the job site in any
craft classification shall not be greater than the ratio permitted to the contractor as to the
entire work force under the registered program. Any worker listed on a payroll at an
apprentice wage rate, who is not registered or otherwise employed as stated above, shall be
paid not less than the applicable wage rate on the wage determination for the classification
of work actually performed. In addition, any apprentice performing work on the job site in
excess of the ratio permitted under the registered program shall be paid not less than the
applicable wage rate on the wage determination for the work actually performed. Where a
contractor is performing construction on a project in a locality other than that in which its
program is registered, the ratios and wage rates (expressed in percentages of the
journeyman's hourly rate) specified in the contractor's or subcontractor's registered program
shall be observed. Every apprentice must be paid at not less than the rate specified in the
registered program for the apprentice's level of progress, expressed as a percentage of the
journeymen hourly rate specified in the applicable wage determination. Apprentices shall be
paid fringe benefits in accordance with the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits, apprentices must be paid the full
amount of fringe benefits listed on the wage determination for the applicable classification.
If the Administrator determines that a different practice prevails for the applicable
apprentice classification, fringes shall be paid in accordance with that determination. In the
event the Office of Apprenticeship Training, Employer and Labor Services, or a State
Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship
program, the contractor will no longer be permitted to utilize apprentices at less than the
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applicable predetermined rate for the work performed until an acceptable program is
approved.

(i) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less
than the predetermined rate for the work performed unless they are employed pursuant to
and individually registered in a program which has received prior approval, evidenced by
formal certification by the U .S. Department of Labor, Employment and Training
Administration. The ratio of trainees to journeymen on the job site shall not be greater than
permitted under the plan approved by the Employment and Training Administration. Every
trainee must be paid at not less than the rate specified in the approved program for the
trainee's level of progress, expressed as a percentage of the journeyman hourly rate
specified in the applicable wage determination. Trainees shall be paid fringe benefits in
accordance with the provisions of the trainee program. If the trainee program does not
mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on
the wage determination unless the Administrator of the Wage and Hour Division determines
that there is an apprenticeship program associated with the corresponding journeyman wage
rate on the wage determination which provides for less than full fringe benefits for
apprentices. Any employee listed on the payroll at a trainee rate who is not registered and
participating in a training plan approved by the Employment and Training Administration
shall be paid not less than the applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any trainee performing work on the
job site in excess of the ratio permitted under the registered program shall be paid not less
than the applicable wage rate on the wage determination for the work actually performed.
In the event the Employment and Training Administration withdraws approval of a training
program, the contractor will no longer be permitted to utilize trainees at less than the
applicable predetermined rate for the work performed until an acceptable program is
approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity requirements
of Executive Order 11246, as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the requirements
of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA determines may by
appropriate, and also a clause requiring the subcontractors to include these clauses in any lower
tier subcontracts. The prime contractor shall be responsible for the compliance by any
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds
for termination of the contract, and for debarment as a contractor and a subcontractor as
provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the
Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by
reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this
contract shall not be subject to the general disputes clause of this contract. Such disputes shall
be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR
parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the
contractor (or any of its subcontractors) and Subrecipient(s), State, EPA, the U.S. Department of
Labor, or the employees or their representatives.

(10)Certification of eligibility.
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(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor's firm is a person or firm ineligible
to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29
CFR 5.12(a)(1).

(i) No part of this contract shall be subcontracted to any person or firm ineligible for award of
a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U .S. Criminal Code, 18 U.S.C.
1001.

4. Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The subrecipient shall insert the following
clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any contract in an
amount in excess of $100,000 and subject to the overtime provisions of the Contract Work Hours
and Safety Standards Act. These clauses shall be inserted in addition to the clauses required by
Item 3, above, or 29 CFR 4.6. As used in this paragraph, the terms laborers and mechanics
include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any workweek in which he or she is
employed on such work to work in excess of forty hours in such workweek unless such laborer
or mechanic receives compensation at a rate not less than one and one-half times the basic
rate of pay for all hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liguidated damages. In the event of any violation of the
clause set forth in paragraph (a)(1) of this section, the contractor and any subcontractor
responsible, therefore shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work done under contract
for the District of Columbia or a territory, to such District or to such territory), for liquidated
damages. Such liquidated damages shall be computed with respect to each individual laborer
or mechanic, including watchmen and guards, employed in violation of the clause set forth in
paragraph (a)(1) of this section, in the sum of $10 for each calendar day on which such
individual was required or permitted to work in excess of the standard workweek of forty
hours without payment of the overtime wages required by the clause set forth in paragraph
(a)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The subrecipient, upon written
request of the EPA Award Official or an authorized representative of the Department of
Labor, shall withhold or cause to be withheld, from any moneys payable on account of work
performed by the contractor or subcontractor under any such contract or any other Federal
contract with the same prime contractor, or any other federally-assisted contract subject to
the Contract Work Hours and Safety Standards Act, which is held by the same prime
contractor, such sums as may be determined to be necessary to satisfy any liabilities of such
contractor or subcontractor for unpaid wages and liquidated damages as provided in the
clause set forth in paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set
forth in paragraph (a)(1) through (4) of this section, and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor
shall be responsible for compliance by any subcontractor or lower tier subcontractor with the
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(b)

clauses set forth in paragraphs (a)(1) through (4) of this section.

In addition to the clauses contained in Item 3, above, in any contract subject only to the
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in 29
CFR 5.1, the Subrecipient shall insert a clause requiring that the contractor or subcontractor
shall maintain payrolls and basic payroll records during the course of the work and shall
preserve them for a period of three years from the completion of the contract for all laborers
and mechanics, including guards and watchmen, working on the contract. Such records shall
contain the name and address of each such employee, social security number, correct
classifications, hourly rates of wages paid, daily and weekly number of hours worked,
deductions made, and actual wages paid. Further, the Subrecipient shall insert in any such
contract a clause providing that the records to be maintained under this paragraph shall be
made available by the contractor or subcontractor for inspection, copying, or transcription by
authorized representatives of the Federal Agency, State, and the Department of Labor, and the
contractor or subcontractor will permit such representatives to interview employees during
working hours on the job.

5. Compliance Verification

(@)

(b)

(©)

(d)

(e)
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The subrecipient shall periodically interview a sufficient number of employees entitled to DB
prevailing wages (covered employees) to verify that contractors or subcontractors are paying the
appropriate wage rates. As provided in 29 CFR 5.6(a)(6), all interviews must be conducted in
confidence. The subrecipient must use Standard Form 1445 (SF 1445) or equivalent
documentation to memorialize the interviews. Copies of the SF 1445 are available from EPA on
request.

The subrecipient shall establish and follow an interview schedule based on its assessment of the
risks of noncompliance with DB posed by contractors or subcontractors and the duration of the
contract or subcontract. Subrecipients must conduct more frequent interviews if the initial
interviews or other information indicated that there is a risk that the contractor or
subcontractor is not complying with DB. Subrecipients shall immediately conduct interviews in
response to an alleged violation of the prevailing wage requirements. All interviews shall be
conducted in confidence.

The subrecipient shall periodically conduct spot checks of a representative sample of weekly
payroll data to verify that contractors or subcontractors are paying the appropriate wage rates.
The subrecipient shall establish and follow a spot check schedule based on its assessment of the
risks of non-compliance with DB posed by contractors or subcontractors and the duration of the
contract or subcontract. At a minimum, if practicable, the subrecipient should spot check
payroll data within two weeks of each contractor or subcontractor’s submission of its initial
payroll data and two weeks prior to the completion date the contract or subcontract.
Subrecipients must conduct more frequent spot checks if the initial spot check or other
information indicates that there is a risk that the contractor or subcontractor is not complying
with DB. In addition, during the examinations the subrecipient shall verify evidence of fringe
benefit plans and payments there under by contractors and subcontractors who claim credit for
fringe benefit contributions.

The subrecipient shall periodically review contractors and subcontractors use of apprentices and
trainees to verify registration and certification with respect to apprenticeship and training
programs approved by either the U.S Department of Labor or a state, as appropriate, and that
contractors and subcontractors are not using disproportionate numbers of, laborers, trainees
and apprentices. These reviews shall be conducted in accordance with the schedules for spot
checks and interviews described in Item 5(b) and (c) above.

Subrecipients must immediately report potential violations of the DB prevailing wage
requirements to the EPA DB contact listed above and to the appropriate DOL Wage and Hour
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District Office listed at:

https://www.dol.gov/agencies/whd/contact/local-offices
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Section 2
American lron and Steel

The State Revolving Fund Program is subject to, and requires compliance with, the American Iron and Steel
requirement (AIS). American Iron and Steel requires Water Pollution Control State Revolving Fund (WPCRF)
and Drinking Water Revolving Fund (DWRF) assistance recipients use iron and steel products that are
produced in the United States for projects for the construction, alteration, maintenance, or repair of a public
water system or treatment works if the project is funded through an assistance agreement executed on or
after January 17, 2014.

In providing bids, proposals, or services, the Contractor represents and warrants to and for the benefit of the
borrower and the State that:

a. The Contractor has reviewed and understands the American Iron and Steel requirement.

b. All of the iron and steel products used in the project will be and/or have been produced in
the United States in a manner that complies with the American Iron and Steel Requirement,
unless a waiver of the requirement is approved.

c. The Contractor will provide any further verified information, certification or assurance of
compliance with this paragraph, or information necessary to support a waiver of the
American Iron and Steel Requirement, as may be requested by the borrower or the State.

Notwithstanding any other provision of this Agreement, any failure to comply with this paragraph by the
Contractor shall permit the borrower or State to recover as damages against the Contractor any loss, expense,
or cost (including without limitation attorney’s fees) incurred by the borrower or State resulting from any such
failure (including without limitation any impairment or loss of funding, whether in whole or in part, from the
State or any damages owed to the State by the borrower). While the Contractor has no direct contractual
privity with the State, as a lender to the borrower for the funding of its project, the borrower and the
Contractor agree that the State is a third-party beneficiary and neither this paragraph (nor any other provision
of the Agreement necessary to give this paragraph force or effect) shall be amended or waived without the
prior written consent of the State.

For purposes of the WPCRF and DWRF projects that must comply with the AIS requirement, an iron or steel
product is one of the following made primarily of iron or steel that is permanently incorporated into the public
water system or treatment works:

Lined or unlined pipes or fittings;
Manhole Covers;

Municipal Castings;

Hydrants;

Tanks;

Flanges;

Pipe clamps and restraints;
Valves;

Structural steel;

Reinforced precast concrete; and
Construction materials.

If the subrecipient can justify a claim made under one of the categories below, a waiver may be
granted. Until a waiver is granted by the EPA, the AIS requirement must be adhered to as described
in the act.
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A waiver may be provided if EPA determines that:

1. Applying these requirements would be inconsistent with the public interest.

2. Iron and steel products are not produced in the United States in sufficient and reasonably available
guantities and of a satisfactory quality.

3. Inclusion of iron and steel products produced in the United States will increase the cost of the overall
project by more than 25 percent.

All waiver requests must be routed through the Grants and Loans Unit project manager or compliance
specialist.

EPA's guidance on AIS requirements, available at http://water.epa.gov/grants funding/aisrequirement.cfm
includes specific instructions for communities interested in applying for a waiver. After receiving a completed
application for a waiver from the Grants and Loans Unit, EPA will publish the waiver request and all material
submitted with the application on this website for 15 days. During that period, the public will have the
opportunity to review the request and provide informal comment to the EPA.

Approved National Waivers available for borrowers and contractors include:
e April 15, 2014 De Minimis Waiver:

“The EPA is hereby granting a nationwide waiver pursuant to the American Iron and Steel requirements
of P.L. 113-76 CAA 2014 (Act), section 436 under the authority of Section 436(b)(1) (public interest
waiver) for de minimis incidental components of eligible water infrastructure projects. This action
permits the use of products when they occur in de minimis incidental components of such projects
funded by the Act that may otherwise be prohibited under section 436(a). Funds used for such de
minimis incidental components cumulatively may comprise no more than a total of five percent of the
total cost of the material used in and incorporated into a project; the cost of an individual item may
not exceed one percent of the total cost of materials used in and incorporated into a project.”
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Section 3

National Term on Suspension and Debarment
Under Executive Order 12549, an individual or organization debarred or excluded from participation
in Federal assistance or benefit programs may not receive any assistance award under a Federal

program, or a subagreement thereunder for $25,000 or more.

The status of prospective individuals or organizations can be checked at the System for Award
Management at https://beta.sam.gov/

It is the prime contractor’s responsibility to verify that subcontractors, vendors, suppliers and
manufacturers are not on the excluded parties list.
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Section 4

Equal Employment Opportunity and Affirmative Action Requirements on Federally Assisted Construction

Contracts

A.

1)

)

Revision: 01/29/2021

NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO ENSURE

EQUAL EMPLOYMENT OPPORTUNITY (EXECUTIVE ORDER 11246)

This notice shall be included in, and shall be a part of, all solicitations
for offers and bids on all federal and federally assisted construction
contracts or subcontracts.

The Offerer's or Bidder's attention is called to the "Equal Opportunity Clause" and the
"Standard Federal Equal Employment Specifications" set forth herein.

The goals and timetables for minority and female participation, expressed in percentage
terms for the Contractor's aggregate workforce in each trade on all construction work in
the covered area, are as follows:

County

Minority Participation
in Each Trade?

Female Participation
in Each Trade?

Fort Collins, Larimer

6.9%

6.9%

Archuleta, Delta, Dolores, Eagle,
Garfield, Grand Junction, Gunnison,
Hinsdale, Jackson, La Plata, Mesa,
Moffat, Montezuma, Montrose, Ouray,
Pitkin, Rio Blanco, Routt, San Juan,
San Miguel

10.2%

6.9%

Colorado Springs, El Paso, Teller

10.9%

6.9%

Chaffee, Cheyenne, Clear Creek,
Grand, Elbert, Kit Cason, Logan,
Morgan, Park, Phillips, Sedgwick,
Summit, Washington, Yuma

12.8%

6.9%

Greeley, Weld

13.1%

6.9%

Adams, Arapahoe, Boulder,
Broomfield, Denver, Douglas, Gilpin,
Jefferson

13.8%

6.9%

Alamosa, Baca, Bent, Conejos, Costilla,
Crowley, Custer, Fremont, Huerfano,
Kiowa, Lake, Las Animas, Lincoln,
Mineral, Otero, Prowers, Rio Grande,
Saguache

19.0%

6.9%

Pueblo

27.5%

6.9%

1) Source: FR Vol.45 No. 194 / Friday, October 3, 1980
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®3)

(4)

These goals are applicable to all the contractor's construction work (whether or not it is
Federal or Federally assisted) performed in the covered area. If the contractor performs
construction work in a geographical area located outside of the covered area, it shall apply
the goals established for such geographical area where the work is actually performed. With
regard to this second area, the contractor also is subject to the goals for both its federally
involved and non-federally involved construction.

The Contractor's compliance with the Executive Order and the regulations in 41 CFR Part 60-4
shall be based on its implementation of the Equal Opportunity Clause, specific affirmative
action obligations required by the specifications set forth in 41 CFR 60-4.3(a), and its efforts
to meet the goals. The hours of minority and female employment and training must be
substantially uniform throughout the length of the contract, and in each trade, and the
contractor shall make a good faith effort to employ minorities and women evenly on each of
its projects. The transfer of minority or female employees or trainees from contractor to
contractor or from project to project for the sole purpose of meeting the contractor's goals
shall be a violation of the contract, the Executive Order, and the regulations in 41 CFR Part
60-4. Compliance with the goals will be measured against the total work hours performed.

The contractor shall provide written notification to the Director of the Office of Federal
Contract Compliance Programs within 10 working days of award of any construction
subcontract in excess of $10,000 at any tier for construction work under the contract
resulting from this solicitation. The notification shall list the name, address and
telephone number for the subcontractor; employer identification number of the
subcontractor; estimated dollar amount of the subcontract; estimated starting and
completion dates of the subcontract; and the geographical area in which the contract is
to be performed (See Form C).

As used in this Notice, and in the contract resulting from this solicitation, the covered
area is County.

B. EQUAL OPPORTUNITY CLAUSES

M)

2

The Equal Opportunity Clause published at 41 CFR Part 60-1.4(b) is required to be included in,
and is part of, all nonexempt federally assisted construction contracts and subcontracts. By
operation of the order, the equal opportunity clause shall be considered to be a part of every
contract and subcontract required by the order and the regulations in this part to include such
a clause whether or not it is physically incorporated.

In addition to the clauses described above, all federal contracting officers, all applicants, and
all non-construction contractors, as applicable, shall include the specifications set forth in
this section in all federal and federally assisted construction contracts in excess of $10,000 to
be performed in geographical areas designated by the Director pursuant to 41 CFR 60-4.6 of
this part and in construction subcontracts in excess of $10,000 necessary in whole or in part to
the performance of non-construction Federal contracts and subcontracts covered under the
Executive Order.

STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY CONSTRUCTION CONTRACT SPECIFICATIONS
(EXECUTIVE ORDER 11246)

A. DEFINITIONS AS USED IN SPECIFICATIONS

@
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"Covered Area" means the geographical area described in solicitation from which this contract
resulted;
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(2) "Director" means Director, Office of Federal Contract Compliance Programs, United States
Department of Labor, or any person to whom the Director delegates authority;

(3) "Employer identification number" means the Federal Social Security number used on the
employer's quarterly Federal Tax Return, U.S. Treasury Department Form 941.

(4) "Minority" includes:

(a) Black (all persons having origins in any of the Black African racial groups not of
Hispanic origin);

(b) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South
American or other Spanish Culture or origin, regardless of race);

(c) Asian and Pacific Islander (all persons having origins in any of the original peoples
of the Far East, Southeast Asian, the Indian Subcontinent, or the Pacific Islands);

(d) American Indian or Alaskan Native (all persons having origins in any of the
original peoples of North American and maintaining identifiable tribal affiliations
through membership and participation or community identification).

B. DETAILED SPECIFICATIONS

(1) Whenever the contractor, or any subcontractor at any tier, subcontracts a portion of the work
involving any construction trade, it shall physically include in each subcontract in excess of
$25,000 the provisions of these specifications and the Notice which contains the applicable
goals for minority and female participation and which is set forth in the solicitations from
which this contract resulted.

(2) If the contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan (Plan)
approved by the U.S. Department of Labor in the covered area either individually or through
an association, its affirmative action obligations on all work in the Plan area, (including goals
and timetables) shall be in accordance with that Plan for those trades which have unions
participating in the Plan. Contractors must be able to demonstrate their participation in and
compliance with the provisions of any such Hometown Plan. Each contractor or subcontractor
participating in an approved Plan is individually required to comply with its obligations under
the Equal Employment Opportunity (EEO) clause, and to make a good faith effort to achieve
each goal under the Plan in each trade in which it has employees. The overall good faith
performance by other contractors or subcontractors toward a goal in an approved Plan does
not excuse any covered contractor's or subcontractor's failure to take good faith efforts to
achieve the Plan goals and timetables.

(3) The contractor shall implement the specific affirmative action standards provided in
paragraphs (6)(a) through (p) of these specifications. The goals set forth in the solicitation
from which this contract resulted are expressed as percentages of the total hours of
employment and training of minority and female utilization the contractor should reasonably
by able to achieve in each construction trade in which it has employees in the covered area.
The contractor is expected to make substantially uniform progress toward its goals in each
craft during the period specified.

(4) Neither the provisions of any collective bargaining agreement, nor the failure by a union with
whom the contractor has a collective bargaining agreement to refer either minorities or
women shall excuse the contractor's obligations under these specifications, Executive Order
11246, or the regulations promulgated pursuant thereto.
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(5) In order for the non-working training hours of apprentices and trainees to be counted in
meeting the goals, such apprentices and trainees must be employed by the contractor during
the training period, and the contractor must have made a commitment to employ the
apprentices and trainees at the completion of their training, subject to the availability of
employment opportunities. Trainees must be trained pursuant to training programs approved
by the U.S. Department of Labor.

(6) The contractor shall take specific affirmative action to ensure equal employment opportunity.
The evaluation of the contractor's compliance with these specifications shall be based upon
its effort to achieve maximum results from its actions. The contractor shall document these
efforts fully, and shall implement affirmative action steps at least as extensive as the
following:

(a) Ensure and maintain a working environment free of harassment, intimidation,
and coercion at all sites, and in all facilities at which the contractor's employees
are assigned to work. The contractor, where possible, will assign two or more
women to each construction project. The contractor shall specifically ensure
that all foremen, superintendents, and other on-site supervisory personnel are
aware of and carry out the contractor's obligation to maintain such a working
environment, with specific attention to minority or female individuals working
at such sites or in such facilities.

(b) Establish and maintain a current list of minority and female recruitment
sources, provide written notification to minority and female recruitment sources
and to community organizations where the contractor or its unions have
employment opportunities available, and maintain a record of the organization's
responses.

(c) Maintain a current file of the names, addresses, and telephone numbers of each
minority and female off-the-street applicant and minority or female referral
from a union, a recruitment source or community organization and of what
action was taken with respect to each such individual. If such individual was
sent to the union hiring hall for referral and was not referred back to the
contractor by the union or, if referred, not employed by the contractor, this
shall be documented in the file with the reason therefore, along with whatever
additional actions the contractor may have taken.

(d) Provide immediate written notification to the Director when the union or unions
with which the Contractor has a collective bargaining agreement has not
referred to the Contractor a minority person or woman sent by the Contractor,
or when the Contractor has other information that the union referral process has
impeded the Contractor's efforts to meet its obligations.

(e) Develop on-the-job training opportunities and/or participate in training
programs for the areas which expressly include minorities and women, including
upgrading programs and apprenticeship and trainee programs relevant to the
contractor's employment needs, especially those programs funded or approved
by the Department of Labor. The contractor shall provide notice of these
programs to the sources compiled under (7)(b) above.
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U]

(),

(h)

()

(k)

0

Disseminate the contractor's EEO policy by providing notice of the policy to
unions and training programs and requesting their cooperation in assisting the
contractor in meeting its EEO obligations; by including it in any policy manual
and collective bargaining agreement; by publicizing it in the company
newspaper, annual report, etc.; by specific review of the policy with all
management personnel and with all minority and female employees at least
once a year; and by posting the company EEO policy on bulletin boards
accessible to all employees at each location where construction work is
performed.

Review, at least annually, the company's EEO policy and affirmative action
obligations under these specifications with all employees having any
responsibility for hiring, assignment, layoff, termination or other employment
decisions including specific review of these items with on-site supervisory
personnel such as superintendents, general foremen, etc., prior to the initiation
of construction work at any job site. A written record shall be made and
maintained identifying the time and place of these meetings, persons attending,
subject matter discussed, and disposition of the subject matter.

Disseminate the contractor's EEO policy externally by including it in any
advertising in the news media, specifically including minority and female news
media, and providing written notification to and discussing the contractor's EEO
policy with other contractors and subcontractors with whom the contractor does
or anticipates doing business.

Direct its recruitment efforts, both oral and written, to minority, female and
community organizations, to schools with minority and female students and to
minority and female recruitment and training organizations servicing the
contractor's recruitment area and employment needs. Not later than one month
prior to the date for the acceptance of applications for apprenticeship or other
training by any recruitment source, the contractor shall send written
notification to organizations such as the above, describing the openings,
screening procedures, and tests to be used in the selection process.

Encourage present minority and female employees to recruit other minority
persons and women and, where reasonable, provide after school, summer and
vacation employment to minority and female youth both on the site and in other
areas of a contractor's workforce.

Validate all tests and other selection requirements where there is an obligation
to do so under 41 CFR Part 60-3.

Conduct, at least annually, an inventory and evaluation at least of all minority
and female personnel for promotional opportunities and encourage these
employees to seek or to prepare for, through appropriate training, etc., such
opportunities.

(m)Ensure that seniority practices, job classification, work assignments and other

personnel practices, do not have a discriminatory effect by continually
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(8)

©)

monitoring all personnel and employment related activities to ensure that the
EEO policy and the contractor's obligations are followed.

(n) Ensure that all facilities and company activities are non-segregated except that
separate or single-user toilet and necessary changing facilities shall be provided
to assure privacy between the sexes.

(o) Document and maintain a record of all solicitations of offers for subcontracts
from minority and female construction contractors and suppliers, including
circulation of solicitations to minority and female contractor associations and
other business associations.

(p) Conduct a review, at least annually, of all supervisor's adherence to and
performance under the contractor's EEO policies and affirmative action
obligations.

Contractors are encouraged to participate in voluntary associations which assist in fulfilling
one or more of their affirmative action obligations (6)(a) through (p). The efforts of a
contractor association, joint contractor-union, contractor-community, or other similar group
of which the contractor is a member and participant, may be asserted as fulfilling any one or
more of its obligations under (6)(a) through (p) of the specifications provided that the
contractor actively participates in the group, makes every effort to assure that the group has
a positive impact on the employment of minorities and women in the industry, ensures that
the concrete benefits of the program are reflected in the contractor's minority and female
workforce participation, makes a good faith effort to meet its individual goals and timetables,
and can provide access to documentation which demonstrates the effectiveness of actions
taken on behalf of the contractor. The obligation to comply, however, is the contractor's and
failure of such a group to fulfill an obligation shall not be a defense for the contractor's
noncompliance.

A single goal for minorities and a separate single goal for women have been established. The
contractor, however, is required to provide equal employment opportunity and to take
affirmative action for all minority groups, both male and female, and all women, both
minority and non-minority. Consequently, the contractor may be in violation of the Executive
Order if a particular group is employed in a substantially disparate manner (for example, even
though the contractor has achieved its goals for women generally, the contractor may be in
violation of the order if a specific minority group of women is under-utilized).

The contractor shall not use the goals and timetables of affirmative action standards to
discriminate against any person because of race, color, religion, sex, or national origin.

(10) The contractor shall not enter into any subcontract with any person or firm debarred from

government contracts pursuant to Executive Order 11246.

(11) The contractor shall carry out such sanctions and penalties for violation of these

specifications and of the Equal Opportunity Clause, including suspension, termination and
cancellation of existing subcontracts as may be imposed or ordered pursuant to Executive
Order 11246, as amended, and its implementing regulations, by the Office of Federal Contract
Compliance Programs. Any contractor who fails to carry out such sanctions and penalties shall
be in violation of these specifications and Executive Order 11246, as amended.

(12) The contractor, in fulfilling its obligations under these specifications, shall implement

Revision: 01/29/2021

specific affirmative action steps, at least as extensive as those standards prescribed in
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paragraph (6) of these specifications, so as to achieve maximum results from its efforts to
ensure equal employment opportunity. If the contractor fails to comply with the
requirements of the Executive Order, the implementing regulations, or these specifications,
the Director shall proceed in accordance with 41 CFR 60-4.3.

(13) The contractor shall designate a responsible official to monitor all employment related

activity to ensure that the company EEO policy is being carried out, to submit reports relating
to the provisions hereof as may be required by the government and to keep records. Records
shall at least include for each employee the name, address, telephone numbers, construction
trade, union affiliation if any, employee identification number when assigned, social security
number, race, sex, status (e.g., mechanic, apprentice, trainee, helper, or laborer), dates of
changes in status, hours worked per week in the indicated trade, rate of pay, and locations at
which the work was performed. Records shall be maintained in an easily understandable and
retrievable form; however, to the degree that existing records satisfy this requirement,
contractors shall not be required to maintain separate records.

(14) Nothing herein provided shall be construed as a limitation upon the application of other laws

Revision: 01/29/2021

which establish different standards of compliance or upon the application of requirements for
the hiring of local or other area residents (e.g., those under the Public Works Employment Act
of 1977 and the Community Development Block Grant Program).
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Section 5

Williams-Steiger Occupational Safety and Health Act of 1970

A. Authority

M)

)

The contractor is subject to the provisions of the Williams-Steiger Occupational Safety
and Health Act of 1970.

These construction documents and the joint and several phases of construction hereby
contemplated are to be governed, at all times, by applicable provisions of the Federal
law(s), including but not limited to the latest amendment of the following:

(a) Williams-Steiger Occupational Safety and Health Act of 1970, Public Law 94-596;

(b) art 1910 - Occupational Safety and Health Standards, Chapter XVII of Title 29,
Code of Federal Regulations;

(c)Part 1926 - Safety and Health Regulations for Construction, Chapter XVII of Title
29, Code of Federal Regulations.

B. Safety and Health Program Requirements

M)

)

®3)

(4)

®)
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This project, its prime contractor and its subcontractors, shall at all times be governed by
Chapter XVII of Title 29, Code of Federal Regulations, Part 1926 - Safety and Health
Regulations for Construction (29 CFR 22801), as amended to date.

To implement the program and to provide safe and healthful working conditions for all
persons, general project safety meetings will be conducted at the site at least once each
month during the course of construction, by the construction superintendent or his/her
designated safety officer. Notice of such meeting shall be issued not less than three (3)
days prior, stating the exact time, location, and agenda to be included. Attendance by
the owner, architect, general foreman, shop steward(s), and trades, or their designated
representatives, witnessed in writing as such, shall be mandatory.

To further implement the program, each trade shall conduct a short gang meeting, not
less than once a week, to review project safety requirements mandatory for all persons
during the coming week. The gang foreman shall report the agenda and specific items
covered to the project superintendent, who shall incorporate these items in his/her daily
log or report.

The prime contractor and all subcontractors shall immediately report all accidents,
injuries, or health hazards to the owner and architect, or their designated
representatives, in writing. This shall not obviate any mandatory reporting under the
provisions of the Occupational Safety and Health Act of 1970.

This program shall become a part of the contract documents and the contract between
the owner and prime contractor, prime contractor and all subcontractors, as though fully
written therein.
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Section 6
Discovery of Archaeological and Other Historical Items
A. Construction Procedures

In the event of an archaeological or more recent historical find (e.g., artifacts, housing sites)
during any phase of construction, the following procedure should be followed:

(1) Construction shall be halted, with as little disruption to the archaeological site possible.

(2) The Contractor shall notify the Owner who shall contact the State Historical Preservation
Officer.

(3) The State Historical Preservation Officer may decide to have an archaeologist inspect the
site and make recommendations about the steps needed to protect the site, before
construction is resumed.

(4) The entire event should be handled as expediently as possible in order to hold the loss in
construction time to a minimum while still protecting archaeological finds.

B. National Register Status

In the event archaeological/historical data are evaluated to meet National Register criteria, the
Advisory Council on Historic Preservation may be notified and asked to comment by the Water

Quality Control Division.
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{This section may not be required. Contact your Grants and Loans Unit Project Manager to verify. This note can
be deleted upon verification}

Section 7
Disadvantaged Business Enterprise (DBE) - SRF Program Grant Agreement Information and Requirements
OVERVIEW OF DISADVANTAGED BUSINESS ENTERPRISE (DBE) UTILIZATION

The Environmental Protection Agency’s (EPA) new Disadvantaged Business Enterprise (DBE) rule became
effective on May 27, 2008. The new DBE rule sets forth an EPA program that serves the compelling
government interest of remedying past and current racial discrimination through agency-wide
procurement objectives. The new DBE rule revises and replaces EPA’s Minority and Women Business
Enterprise (MBE/WBE) Program for funding received after May 27, 2008.

Note that the loan recipient is not a passive conduit of the contractor’s DBE information. By submitting
the proposed contractor’s DBE documentation to the SRF Loan Program for review, the loan recipient is
asserting that it has found the proposed contractor’s documentation of good faith efforts adequate.

In order to be counted as a MBE/WBE under the new EPA DBE rule, MBE/WBEs must be certified by a
federal agency (e.g., EPA, Small Business Administration, and Department of Transportation) or by a
State, locality, Indian Tribe, or independent private organization that meets the certification
requirements of the new EPA DBE rule. Under the new EPA DBE rule an individual claiming economic
disadvantaged status must have an initial and continued personal net worth of less than $750,000.

Locating potential DBE sub-contractors is the responsibility of the bidder/contractor. The following is a
list of resources that may be used to locate potential DBEs:
e The Colorado Department of Transportation maintains a listing of certified DBE’S on its
website at: http://coloradodbe.org/
e The EPA maintains a searchable list by EPA region for the OSBP Registry at:
https://cfpub.epa.gov/sbvps/index.cfm?fuseaction=app.search

Applications for certification by EPA can be found on EPA’s Small Business Programs website at
http://www.epa.gov/osbp/dbe fair.htm

Each procurement contract signed by a loan participant must include the following term and

condition:
“The contractor shall not discriminate on the basis of race, color, national origin or sex in
the performance of this contract. The contractor shall carry out applicable requirements of
40 CFR part 33 in the award and administration of contracts awarded under EPA financial
assistance agreements. Failure by the contractor to carry out these requirements is a
material breach of this contract which may result in the termination of this contract.”
(Appendix A to Part 33—Term and Condition)

GUIDANCE FOR UTILIZATION OF DISADVANTAGED BUSINESS ENTERPRISES REQUIREMENTS OF 40 CFR PART
33

A. REQUIREMENTS

1. Each procurement contract signed by a loan recipient must include the following term
and condition:

The contractor shall not discriminate on the basis of race, color, national origin or sex in the
performance of this contract. The contractor shall carry out applicable requirements of 40 CFR 33
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in the award and administration of contracts awarded under EPA financial assistance agreements.
Failure by the contractor to carry out these requirements is a material breach of this contract
which may result in the termination of this contract or other legally available remedies.

3.
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The recipient and prime contractor will create and maintain a bidders list if the recipient
of the loan is subject to, or chooses to follow, competitive bidding requirements. The
purpose of a bidders list is to provide the recipient and entities receiving identified loans
who conduct competitive bidding with as accurate a database as possible about the
universe of MBE/WBE and non-MBE/WBE prime and subcontractors. The list must include
all firms that bid or quote on prime contracts, or bid or quote subcontracts on EPA
assisted projects, including both MBE/WBEs and non-MBE/WBEs. The bidders list must
only be kept until the project period for the identified loan has ended. The following
information must be obtained from all prime and subcontractors:

(a) Entity's name with point of contact;

(b) Entity's mailing address, telephone number, and e-mail address;

(c) The procurement on which the entity bid or quoted, and when; and

(d) Entity's status as an MBE/WBE or non-MBE/WBE.

The recipient and prime contractor will exercise good faith efforts to attract and utilize
small, minority, and women’s business enterprises primarily through outreach,
recruitment, and race/gender neutral activities.

(@) At a minimum, fulfillment of six affirmative steps (good faith efforts) is required
as set forth below:

1.

Ensure DBEs are made aware of contracting opportunities to the fullest extent
practicable through outreach and recruitment activities. For Indian, Tribal, State
and Local and Government recipients, this will include placing DBEs on
solicitation lists and soliciting them whenever they are potential sources.

Make information on forthcoming opportunities available to DBEs and arrange
time frames for contracts and establish delivery schedules, where the
requirements permit, in a way that encourages and facilitates participation by
DBEs in the competitive process. This includes, whenever possible, posting
solicitations for bids or proposals for a minimum of 30 calendar days before the
bid or proposal closing date.

Consider in the contracting process whether firms competing for large contracts
could subcontract with DBEs. For Indian, Tribal, State and local Government
recipients, this will include dividing total requirements when economically
feasible into smaller tasks or quantities to permit maximum participation by
DBEs in the competitive process.

Encourage contracting with a consortium of DBEs when a contract is too large for
one of these firms to handle individually.

Use the services of the SBA and the Minority Business Development Agency of the
Department of Commerce.

If the prime contractor awards subcontract, require the prime contractor to take
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the affirmative Steps 1 through 5 listed above.

4. The prime contractor must pay its subcontractors for satisfactory performance no more
than 30 days from the prime contractor’s receipt of payment from the owner.

5. The prime contractor must notify the owner in writing prior to any termination of a DBE
subcontractor for convenience.

6. If a DBE subcontractor fails to complete work under the subcontract for any reason, the
prime contractor must employ the good faith efforts if soliciting a replacement
subcontractor, even if the fair share objectives have already been achieved.

B. FAIR SHARE OBJECTIVES

1. The Colorado SRF project goals are:

SRF Project %MBE %WBE

Construction 6.1% 6.6%

C. DEFINITIONS

1. Disadvantaged Business Enterprise (DBE) is a business concern which meets the
qualifications of a Minority Business Enterprise (MBE), Women's Business Enterprise (WBE)

2. Minority Business Enterprise (MBE) is a business concern which is:

(a) Certified as socially and economically disadvantaged by the Small Business
Administration;

i Socially disadvantaged individuals are those who have been subjected to racial
or ethnic prejudice or cultural bias because of their identity as a member of a
group without regard to their individual qualities.

ii. Economically disadvantaged individuals are those socially disadvantaged
individuals whose ability to compete in the free enterprise system is impaired
due to diminished capital and credit opportunities, as compared to others in
the same business area who are not socially disadvantaged. In determining the
degree of diminished credit and capital opportunities, the Small Business
Administration shall consider, but not be limited to, the assets and net worth
of such socially disadvantaged individuals. Individuals who certify that they are
members of named groups (Black Americans, Hispanic Americans, Native
Americans, Asian-Pacific Americans, Asian-Indian Americans), are to be
considered socially and economically disadvantaged. Economically and socially
disadvantaged individuals are deemed to include women.

(b) Certified as a minority business enterprise by a State or Federal agency; and
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(c) An independent business concern which is at least 51 percent owned and
controlled by minority group member(s).

i. A minority group member is an individual who is a citizen of the United States
and one of the following:

1. Black American;

2. Hispanic American (with origins from Puerto Rico, Mexico, Cuba, South or
Central America)

3. Native American (American Indian, Eskimo, Aleut, native Hawaiian); or

4. Asian-Pacific American (with origins from Japan, China, the Philippines,
Vietnam, Korea, Samoa, Guam, the U.S. Trust Territories of the Pacific,
Northern Marianas, Laos, Cambodia, Taiwan or the Indian subcontinent).

ii. In order to satisfy this third criteria of the MBE definition, the minority
ownership's interest must be real, substantial and continuing. Such interest is
characterized by:

1. Risk of loss/share of profit commensurate with the proportional ownership;
and

2. Receipt of the customary incidents of ownership, such as compensation (i.e.,
salary and other personnel compensation).

iii. A minority owner must have and exercise control of the business decisions.
Characteristics of control include, but are not limited to:

1. Authority to sign bids and contracts;

2. Decisions in price negotiations;
3. Incurring liabilities for the firm;
4. Final staffing decisions;

5. Policy-making; and
6. General company management decisions.

iv. Only those firms performing a useful business function according to custom and
practice in the industry, are qualified as MBEs. Acting merely as a passive
conduit of funds to some other firm where such activity is unnecessary to
accomplish the project does not constitute a "useful business function
according to custom and practice in the industry." The purpose of this
approach is to discourage the use of MBE "fronts" and limit the creation of an
artificial supplier and broker marketplace.

3. Women's Business Enterprise (WBE) is a business which is certified as such by a State or
Federal agency, or which meets the following definition:

"A women's business enterprise is an independent business concern which is at least 51
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10.
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percent owned by a woman or women, who also control and operate it. Determination of
whether a business is at least 51 percent owned by a woman or otherwise qualified WBE
which is 51 percent owned by a married woman in a community property State will not
be disqualified because her husband has a 50 percent interest in her share. Similarly, a
business which is 51 percent owned by a married man and 49 percent owned by an
unmarried woman will not become a qualified WBE by virtue of his wife's 50 percent
interest in his share of the business."

As in the case of a MBE, only United States citizens will be deemed to be WBEs. Similar
to the MBE criteria, WBE should meet the criteria cited in subparagraphs C.2.a., C.2.b,
and C.2.c(2), (3), and (4).

Fair Share or Fair Share Objective: A fair share or a fair share objective is an amount of
funds reasonably commensurate with the total project funding and the availability of
gualified MBEs and WBEs, taking into account experience on EPA-funded projects and
other comparable projects in the area. A fair share objective does not constitute an
absolute requirement, but a commitment on the part of the bidder to exercise good faith
efforts as defined in this section to use MBEs and WBEs to achieve the fair share
objective.

Recipient: A party receiving SRF financial assistance.

Project: The scope of work for which an SRF loan is awarded.

Bidder: A party seeking to obtain a contract with a recipient through a competitive,
advertised, sealed bid process.

Offeror: A party seeking to obtain a contract with a recipient through a negotiative
procurement process.

Prime Contractor: A party that has obtained a contract with a recipient through a
competitive, advertised, sealed bid process.

Good Faith Efforts: Good faith efforts by a recipient, prime contractor, and/or
bidder/offeror means efforts to attract and utilize DBEs primarily through outreach,
recruitment, and race/gender neutral activities. The following are examples of activities
to assist recipients, prime contractors and/or bidders/offerors to comply with good faith
efforts.

(a) Ensure DBEs are made aware of contracting opportunities to the fullest extent
practicable through outreach and recruitment activities. For Indian, Tribal,
State and Local and Government recipients, this will include placing DBEs on
solicitation lists and soliciting them whenever they are potential sources.

i. Maintain and update a listing of qualified MBE/WBEs that can be solicited for
construction, equipment, services and/or supplies.

ii. Provide listings to all interested parties who request copies of the bidding or
proposing documents.
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V.

Contact appropriate sources within your geographic area and state to identify
qualified MBE/WBE for placement on your MBE/WBE business listings.

Utilize other MBE/WBE listings such as those of the state's minority business
office, the Small Business administration, Minority Business Development
Agency (MBDA) of the Department of Commerce, EPA OSDBU, and DOT.

Have state environment agency personnel review solicitation lists.

(b) Make information on forthcoming opportunities available to DBEs and arrange
time frames for contracts and establish delivery schedules, where the
requirements permit, in a way that encourages and facilitates participation by
DBEs in the competitive process. This includes, whenever possible, posting
solicitations for bids or proposals for a minimum of 30 calendar days before the
bid or proposal closing date.

Develop realistic delivery schedules which may provide for greater MBE/WBE
participation.

Advertise through the minority media in order to facilitate MBE/WBE
utilization. Such advertisements may include, but are not limited to,
contracting and subcontracting opportunities, hiring and employment, or any
other matter related to the project.

Advertise in general circulation publications, trade publications, state agency
publications and minority and women's business focused media concerning
contracting opportunities on your projects. Maintain a list of minority and/or
women's business-focused publications that may be utilized to solicit
MBE/WBEs.

(c) Consider in the contracting process whether firms competing for large contracts
could subcontract with DBEs. For Indian, Tribal, State and local Government
recipients, this will include dividing total requirements when economically
feasible into smaller tasks or quantities to permit maximum participation by
DBEs in the competitive process.

Perform an analysis to identify portions of work that can be divided and
performed by qualified MBE/WBEs.

Scrutinize the elements of the total project to develop economical units of
work that are within the bonding range of MBE/WBEs.

Conduct meetings, conferences, and follow-ups with MBE/WBE associations and
minority media to inform these groups of opportunities to provide
construction, equipment, services and supplies.

(d) Encourage contracting with a consortium of DBEs when a contract is too large
for one of these firms to handle individually.

Notify MBE/WBEs of future procurement opportunities so they may establish
bidding solicitations and procurement plans.

Provide MBE/WBE trade organizations with succinct summaries of solicitations.
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iii. Provide interested MBE/WBEs with adequate information about plans,
specifications, timing and other requirements of the proposed projects.

(e) Use the services of the SBA and the Minority Business Development Agency
(MDBA) of the Department of Commerce.

i. Use the services of outreach programs sponsored by the MBDA and/or the SBA
to recruit bona fide firms for placement on DBE bidders lists to assist these
firms in the development of bid packaging.

ii. Seek out Minority Business Development Centers (MBDC) to assist recipients
and prime contractors in identifying MBE/WBEs for potential work
opportunities on projects.

(f) If the prime contract awards subcontracts, require the prime contractor to take
steps in Paragraphs (a) through (e) of this section.

D. REPORTING

1. The recipient must submit “DBE Utilization Under Federal Grants, Cooperative
Agreements, and Interagency Agreements,” to the Project Administrator beginning with
the Federal Fiscal year quarter the bid is awarded and continuing until the project is
completed. These reports must be submitted within 5 days of the end of the Federal
fiscal quarter or by January 5, April 5, July 5, and October 5. Please e- mail reports to:

CDPHE grantsandloans@state.co.us

2. Bidders/offerors shall demonstrate compliance with good faith efforts in order to be
deemed responsible.

3. The prime contractor must distribute DBE Program Subcontractor Participation Form (EPA
Form 6100-2) to all of its DBE subcontractors. The subcontractors can submit completed
forms to the State of Colorado, Water Quality Control Division, Grants and Loans Unit.

4. The prime contractor must have its DBE subcontractors complete DBE Program
Subcontractor Performance Form (Form 6100-3).

5. The prime contractor must complete DBE Program Subcontractor Utilization Form (Form
6100-4).

6. Form 6100-3 and Form 6100-4 must be submitted by the apparent low-bidder within ten
calendar days of the bid opening. Failure to submit this information will be viewed as a
non-responsive bid.
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{This section may not be required. Contact your Grants and Loans Unit Project Manager to verify. This note can
be deleted upon verification.}

Section 8

Prohibition on Certain Telecommunication and Video Surveillance Services or Equipment

The following requirements including terms and conditions apply to this contract and expenditures submitted
for reimbursement through the state revolving fund loan covering the work to be completed in this contract.

A. This term and condition implements 2 CFR 200.216 and is effective for obligations and
expenditures of EPA financial assistance funding on or after 8/13/2020.

B. As required by 2 CFR 200.216, EPA recipients and subrecipients, including borrowers under EPA
funded revolving loan fund programs, are prohibited from obligating or expending loan or grant
funds to procure or obtain; extend or renew a contract to procure or obtain; or enter into a
contract (or extend or renew a contract) to procure or obtain equipment, services, or systems that
use covered telecommunications equipment or services as a substantial or essential component of
any system, or as critical technology as part of any system. As described in Public Law 115-232,
section 889, covered telecommunications equipment is telecommunications equipment produced
by Huawei Technologies Company or ZTE Corporation (or any subsidiary or affiliate of such
entities). Recipients, subrecipients, and borrowers also may not use EPA funds to purchase:

1. For the purpose of public safety, security of government facilities, physical security
surveillance of critical infrastructure, and other national security purposes, video
surveillance and telecommunications equipment produced by Hytera Communications
Corporation, Hangzhou Hikvision Digital Technology Company, or Dahua Technology
Company (or any subsidiary or affiliate of such entities).

2. Telecommunications or video surveillance services provided by such entities or using such
equipment.

3. Telecommunications or video surveillance equipment or services produced or provided by
an entity that the Secretary of Defense, in consultation with the Director of the National
Intelligence or the Director of the Federal Bureau of Investigation, reasonably believes to
be an entity owned or controlled by, or otherwise connected to, the government of a
covered foreign country.

C. Consistent with 2 CFR 200.471, costs incurred for telecommunications and video surveillance

services or equipment such as phones, internet, video surveillance, and cloud servers are allowable
except for the following circumstances:

1. Obligating or expending EPA funds for covered telecommunications and video surveillance
services or equipment or services as described in 2 CFR 200.216 to:

a) Procure or obtain, extend or renew a contract to procure or obtain;
b) Enter into a contract (or extend or renew a contract) to procure; or
c) Obtain the equipment, services, or systems.
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2. Certain prohibited equipment, systems, or services, including equipment, systems, or
services produced or provided by entities identified in section 889, are recorded in the
System for Award Management exclusion list at https://beta.sam.qgov/

D. There is no exhaustive list of components and services that fall under the prohibition. Exercise due
diligence and be particularly mindful of project components with internet or cellular connections.
For example, recipients should be mindful of automatic meter reading (AMR) technology and
advanced metering infrastructure (AMI), instrumentation control systems (e.g. process control
systems, distributed control systems and programmable logic controls), and security cameras and
other electronic security measures to ensure that those items are procured from a non-excluded
entity. Items included in the prohibition are not eligible SRF costs, and the SRF programs cannot
reimburse borrowers for these costs.
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{This section may not be required. Contact your Grants and Loans Unit Project Manager to verify. This note can
be deleted upon verification.}

Section 9

Signage Requirements

The following signage guidelines present a number of options which communities can explore to implement
EPA's signage policy. The option selected should meet all of the above basic requirements while remaining cost-
effective and accessible to a broad audience. The guidelines describe the following strategies as acceptable
options for communities to follow:

e Standard signage;
e Posters or wall signage in a public building or location;

e Newspaper or periodical advertisement for project construction, groundbreaking ceremony, or
operation of the new or improved facility;

e Online signage placed on community website or social media outlet;
e Press release.

Each of these options is described in more detail in the sections below.

Implementation Option: Standard Signage

EPA recommends that large projects that involve significant expansion or construction of a new facility elect to
publicize through standard signage. This option should be selected for projects where the sign would be near a
major road or thoroughfare or where the facility is in a location at which this would effectively publicize the
upgrades. Some facilities will not find this an appropriate or cost-effective solution. For example, investing in a
large road sign for a facility that is located in a rural area or where access is limited to a smaller service road
would likely not be an optimal solution.

Signs can also be located away from the project site if there is another reasonable alternative. For example, a
community may elect to place a sign advertising the project near a body of water that receives discharge from
a particular facility.

States selecting projects that will implement this requirement through use of a traditional sign should ensure
the following are included:

e The name of the facility, project and community;

e Project cost;

e The State Agency/SRF administering the program;

e The EPA and State Agency logos (EPA logo may only be used on a sign).

If the EPA logo is displayed along with logos of other participating entities, the EPA logo must not be displayed
in a manner that implies that EPA itself is conducting the project. Instead, the EPA logo must be accompanied
with a statement indicating that the recipient received financial assistance from EPA for the project. As
provided in the sign specifications from the EPA Office of Public Affairs (OPA), the EPA logo is the identifier for
assistance agreement projects. States are required to ensure that recipients comply with the sign specifications
provided by the OPA, available at_http://www.epa.gov/ogd/tc/epa logo seal specifications for infrastructure
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grants.pdf. To obtain the appropriate EPA logo graphic file, the recipient should send a request directly to OPA
and include the EPA Project Officer in the communication.

Implementation Option: Posters or Brochures

Smaller projects, projects located in rural areas, and other efforts may find that it is more cost effective and
practical to advertise efforts through creation of a poster or smaller sign. If the project involves nonpoint
source or green infrastructure components, those can be described at the discretion of the state or community.

The poster or brochure and acknowledgement should be visible, as well as a website or other source of
information for individuals that may be curious about the SRF program. The community could also implement

this option as a short pamphlet or brochure that is placed in one of these locations for community members to
read.

Posters or brochures should be placed in a public location that is accessible to a wide audience of community
members. This can include, but is not limited to:

e Town or City Hall;

e  Community Center;

e Locally owned or operated park or recreational facility;
e Public Library;

e  County/municipal government facilities;

e Court house or other public meeting space.

Given the low cost for producing multiple copies of the same poster, pamphlet, or brochure, communities can
explore options for displaying these posters in several locations simultaneously. This would achieve the overall
objective of reaching a broad audience and publicizing the project.

States have the option of creating a template verbiage and layout to provide to borrowers, particularly smaller
or disadvantaged communities. This could reduce the burden on small municipalities which may or may not
have the staffing capacity to meet signage requirements on their own.

States selecting projects that will implement this requirement through use of posters or brochures should
ensure the following are included:

e Name of facility, project and community;

e State SRF administering the program;

e Project is wholly or paliially funded with EPA funding;

e Brief description of project;

e Brief description of the water quality benefits the project will achieve.

Implementation Option: Newsletter, Periodical or Press Release

For communities where there is no suitable public space or where advertisement through signage is unlikely to
reach community members effectively, projects can be advertised in a community newsletter or similar
periodical. States can use guidelines from their standard public notice practices. For new construction, if a

B
@,
Page 34 of 37 i

G

Revision: 01/29/2021


http://www.epa.gov/ogd/tc/epa_logo_seal_specifications%20for%20infrastructure%20grants.pdf

groundbreaking ceremony is to be held, an announcement could publicize or accompany publicity for this
event.

In some cases, it may be appropriate for the state agency to issue a formal press release announcing
construction of a new facility. Distributing a single prepared statement concisely summarizing the project
purpose and the joint funding from EPA and state resources can reach a wide audience as the statement goes
through multiple news outlets. Programs should consider whether or not this is an option that is likely to
effectively publicize the CWSRF or DWSRF program in local news sources.

If a recipient decides on a public or media event to publicize the accomplishment of significant events related
to construction as a result of EPA support, EPA must be provided with at least a ten working day notice of the
event and provided the opportunity to attend and participate in the event.

States selecting projects that will implement this requirement through use of a newsletter, periodical or press
release should ensure the following are included:

e Name of facility, project and community;

e State SRF administering the program;

e Project is wholly or partially funded with EPA funding;
e Brief description of the project;

e Brief listing of water quality benefits to be achieved.

Implementation Option: Insert or Pamphlet in Water/Sewer Bill

Utilities can consider including a single-page insert within water and sewer bills that are mailed to residents
and users in the area. This approach would effectively publicize the project to those individuals directly
benefitting from the project. The flyer or insert could emphasize the interest rate and financial savings that the
community achieved by taking advantage of SRF funds as well as the environmental and public health benefits
to the community.

States selecting projects that will implement this requirement through use of an insert or pamphlet in
water/sewer bill should ensure the following are included:

e Name of facility, project and community;

e State SRF administering the program;

e Project is wholly or partially funded with EPA funding;
e Brief description of the project;

e Brief listing of water quality benefits to be achieved.

Implementation Option: Online & Social Media Publicity

Many communities are increasingly finding that the online forum is the most cost-effective approach to
publicizing their SRF programs and reaching a broad audience of stakeholders. Online "signage" should follow
the minimum information guidelines above and may appear on the town, community or facility website if
available. In some cases, communities may be active on social media sites such as Facebook or Twitter. These
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can be used as an opportunity for publicizing projects and information about how SRF funds are being used in
the community. These online announcements/notices may be appropriate for settings where physical sighage
would not be visible to a wide audience. They can be a more cost-effective option than traditional signs or
publicity in print media outlets. This option may be most useful where the community’s website is a well-
recognized source of information for its residents.

In the case of some projects, such as non-point source or sponsorship projects, there might be additional
opportunities for online publicity through partner agencies or organizations. This could take place either on the
organization's website or again through social media outlets.

States selecting projects that will implement this requirement through use of online & social media publicity
should ensure the following are included:

¢ Name of facility, project and community;

e State SRF administering the program;

e Project was wholly or partially funded with EPA funding;
e Brief description of the project;

e Brief listing of water quality benefits to be achieved.

Suggested Language for Alternate Options

For any of the alternate implementation options listed above, SRF programs have discretion to structure their
signage as they see appropriate. The language below is offered as an option for use in posters, pamphlets,
brochures, press releases, or online materials. States may consider using the following:

"Construction of upgrades and improvements to the [Name of Facility, Project Location, or WWTP] were
financed by the [Clean Water/Drinking Water] State Revolving Fund. The [CWSRF/DWSRF] program is
administered by [State Agency] with joint funding from the U.S. Environmental Protection Agency and
[State Name]. This project will [description of project] and will provide water quality benefits [details
specifying particular benefits] for community residents and businesses in and near [name of town, city,
and/or water body or watershed to benefit from project.] [CWSRF/DWSRF] programs operate around the
country to provide states and communities the resources necessary to maintain and improve the
infrastructure that protects our valuable water resources nationwide."

For projects in certain areas, states should consider whether or not it is appropriate to include additional
details about the projects. Specific benefits, such as reduction of combined sewer overflow (CSO) events,
lessening of nutrient pollution, reducing contaminant levels or water pumping costs, or improvements to a
particular water body, may be of interest to community residents. In these cases, including them would further
serve to showcase positive efforts financed by the SRF programs. Additionally, for projects with components
that meet Green Project Reserve (GPR) criteria, States may elect to detail these particular improvements. For
example, the state could include quantitative improvements in energy efficiency or water conservation
achieved by project upgrades. If the project includes green infrastructure components such as rain gardens and
green roofs that have environmental and aesthetic benefits to the community, these can be described briefly as
well. Again, this additional information can be included at the discretion of the state when it is appropriate,
given the project type, location, and the type of signage or publicity effort selected.

LS

Revision: 01/29/2021 Page 36 of 37



Section 10
SRF Required Forms by Section

SRF forms can be found on this webpage: https://cdphe.colorado.gov/water-quality/drinking-water-info-for-
public-water-systems/grants-and-loans/loans-srf/water-quality

Section 1 - Davis Bacon Prevailing Wages
e Davis Bacon Certification Form (SRF form);
e WH - 347 - Contractors Payroll Form;
e Standard Form 1444 - Request for Authorization of Additional Classification and Rate;
e Standard Form 1445 - Labor Standards Interview Form.

Section 2 - American Iron and Steel
e American Iron and Steel Certification Form (SRF Form);
e American Iron and Steel Product Spreadsheet (SRF Form).

Section 3 -National Term on Suspension and Debarment

e No applicable forms.

Section 4 - Equal Employment Opportunity and Affirmative Action Requirements

e No applicable forms.

Section 5 - Williams-Steiger Occupational Safety and Health Act of 1970

e No applicable forms.

Section 6 - Discovery of Archaeological and Other Historical Items

e No applicable forms.

Section 7 - Disadvantaged Business Enterprise (DBE)

e Form 6100-2 provided by prime contractor completed by DBE subcontractor and submitted to the CDPHE
GLU project manager;

e Form 6100-3 provided by prime contractor completed by DBE subcontractor and submitted CDPHE GLU
project manager;

e Form 6100-4 provided by subrecipient completed by prime contractor as part of bid package;

e Form B provided by subrecipient completed by prime contractor submitted to the Environmental
Coordinator or at cdphe grantsandloans@state.co.us.

Section 8 - Prohibition on Certain Telecommunication and Video Surveillance Services or Equipment

e No applicable forms.

Section 9 -Signage Requirements

e No applicable forms.

LS

Revision: 01/29/2021 Page 37 of 37


https://cdphe.colorado.gov/water-quality/drinking-water-info-for-public-water-systems/grants-and-loans/loans-srf/water-quality
https://cdphe.colorado.gov/water-quality/drinking-water-info-for-public-water-systems/grants-and-loans/loans-srf/water-quality
mailto:cdphe_grantsandloans@state.co.us

COLORADO

Department of Public
Health & Environment

g

-ATTACH TO STATE REVOLVING FUND (SRF) REQUIRED SPECIFICATIONS-

ALL SRF FUNDED PROJECTS THAT EXECUTE A LOAN AFTER 5/14/2022 MUST COMPLY WITH
BUILD AMERICA, BUY AMERICA.

THIS IS INFORMATIONAL OMLY AND NOT INTENDED TO BE A SPECIFICATION. SPECIFICATION
WILL BE PROVIDED UPON GUIDANCE ISSUED BY EPA.

BUILD AMERICA, BUY AMERICA OVERVIEW (ref:Title IX, Subtitle A, Infrastructure Investment and Jobs Act)

The Infrastructure Investment and Jobs Act signed into law on November 15, 2021 includes a “Build America,
Buy America” provision that will apply to all Federal Government procurement and to Federal-aid
infrastructure programs including the State Revolving Fund Program. The purpose of the provision as the bill
states is “in procuring materials for public works projects, entities using taxpayer-financed Federal
assistance should give a commonsense procurement preference for the materials and products produced by
companies and workers in the United States in accordance with the high ideals embodied in the
environmental, worker, workplace safety, and other regulatory requirements of the United States.”

The following is a brief summary of the requirement based on the text in the infrastructure act.

e Requires that all iron and steel, manufactured products, and construction materials are produced in
the United States.

e Construction materials include non-ferrous metals, plastic and polymer-based products including
polyvinylchloride, composite building materials, glass, lumber, and drywall. It excludes cement,
cementitious materials, aggregates such as stone, sand, gravel; aggregate binding agents or
additives.

e Produced in the United States means the following:

o In the case of all iron and steel products all manufacturing processes, from the initial melting
stage through the application of coatings occurred in the United States.

o In the case of manufactured products that the manufactured product was manufactured in
the United States and the cost of the components of the manufactured product that are
mined, produced or manufactured in the United States is greater than 55% of the total cost of
all components of the manufactured product.

o In the case of construction materials, all manufacturing processes for the construction
material occurred in the United States.

The act includes a provision for three types of waivers:

o When applying the Buy America requirement is inconsistent with the public interest.

o When types of iron, steel, or manufactured products, or construction materials are not
produced in the United States in sufficient and reasonably available quantities or of
satisfactory quality.

o When the inclusion of iron, steel, or manufactured products, or construction materials
produced in the United States will increase the cost of the overall project by more than 25%.

The act directs the Office of Management and Budget to issue guidance and to assist in applying the

Buy America requirement.
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MEMORANDUM

SUBJECT: Build America, Buy America Act Implementation Procedures for EPA Office of Water
Federal Financial Assistance Programs

FROM: Radhika Fox
Assistant Administrator

TO: EPA Regional Water Division Directors, Regions [ — X
EPA Office of Water Office Directors

OVERVIEW

The Biden-Harris Administration recognized the Nation’s critical need for infrastructure investment,
championing the Bipartisan Infrastructure Law (BIL), which Congress passed on November 15, 2021
(also known as the Infrastructure Investment and Jobs Act (IIJA)). The BIL will provide an
unprecedented level of federal investment in water and wastewater infrastructure in communities across
America.

In Title IX of the IIJA, Congress passed the Build America, Buy America (BABA) Act, which
establishes strong and permanent domestic sourcing requirements across all Federal financial assistance
programs for infrastructure. The U.S. Environmental Protection Agency (EPA) Office of Water is
honored to help lead the implementation of these provisions and is proud of its near decade of successful
implementation of the American Iron and Steel (AIS) provisions for its flagship water infrastructure
programs.

This is a transformational opportunity to build a resilient supply chain and manufacturing base for
critical products here in the United States that will spur investment in good-paying American
manufacturing jobs and businesses. EPA’s efforts to implement BABA will help cultivate the domestic
manufacturing base for a wide range of products commonly used across the water sector but not
currently made domestically. This will take time, and flexibility will be important to ensure that EPA
can leverage critical water investments on time and on budget to protect public health and improve water
quality.



IMPLEMENTATION

Recognizing the opportunity and need for BABA implementation guidance, the Made in America Office
(MIAO) of the Office of Management and Budget (OMB) published Initial Implementation Guidance on
Application of Buy America Preference in Federal Financial Assistance Programs for Infrastructure
(OMB Guidance M-22-11) on April 18, 2022. The guidance provides government-wide implementation
direction for all Federal financial assistance programs for infrastructure. Despite the extensive guidance
developed by MIAO, EPA’s Office of Water infrastructure investment programs have received many
questions that were not addressed in OMB Guidance M-22-11 or that require further clarification for
EPA water infrastructure programs. The following questions and answers serve to supplement OMB
Guidance M-22-11 with implementation procedures specific to EPA’s relevant water infrastructure
programs.

Section 70914(a) of the IIJA states when a Buy America preference under BABA applies: “Not later
than... [May 14, 2022], the head of each Federal agency shall ensure that none of the funds made
available for a Federal financial assistance program for infrastructure...may be obligated for a project
unless all of the iron, steel, manufactured products, and construction materials used in the project are
produced in the United States.” Therefore, Federal financial infrastructure investments obligated on or
after May 14, 2022, must comply with the BABA requirements. Absent a waiver, all iron, steel,
manufactured products, and construction materials permanently incorporated into an infrastructure
project subject to the BABA requirements must be produced in the United States. For many of EPA’s
Office of Water infrastructure investment programs, the vast majority of products permanently
incorporated into construction, maintenance, or repair projects must comply with the BABA
requirements, with the exception of select construction materials (cement and cementitious materials;
aggregates such as stone, sand, or gravel; or aggregate binding agents or additives), which are
specifically excepted by the BABA statute.

EPA’s Office of Water implements many infrastructure investment programs subject to BABA
requirements, including the following:

e Alaska Native Villages and Rural Communities Water Grant Program (ANV) (and any
associated Interagency Agreements with the Indian Health Service)

e (Clean Water and Drinking Water State Revolving Fund Programs (CW and DWSRF)

e (lean Water and Drinking Water Grants to U.S. Territories and the District of Columbia

e (Clean Water Indian and Drinking Water Tribal Infrastructure Grant Set-aside (and any associated
Interagency Agreements with the Indian Health Service)

e C(Coastal Wetlands Planning, Protection and Restoration Act, (CWPPRA) Programs

e (Congressionally Directed Spending/Community Project Funding (also known as Community
Grants)

e Geographic Programs'

¢ Gulf Hypoxia Program

e National Estuaries Program (CWA Section 320)

! Geographic Programs include: Great Lakes Restoration Initiative, Chesapeake Bay, San Francisco Bay, Puget Sound, Long
Island Sound, Gulf of Mexico, South Florida, Lake Champlain, Lake Pontchartrain, Southern New England Estuaries,
Columbia River Basin, Pacific Northwest



¢ 319 Nonpoint Source Management Program Implementation

e Reducing Lead in Drinking Water Grant Program (SDWA §1459B)

e Assistance for Small and Disadvantaged Communities Grants: Small, Underserved, and
Disadvantaged Community Grant Program (SUDC), Emerging Contaminants in Small or
Disadvantaged Communities (EC-SDC) and Drinking Water Infrastructure Resilience &
Sustainability (SDWA §1459A)

e Sewer Overflow and Stormwater Reuse Municipal Grants (OSG)

e USMCA Implementing Legislation (Section 821 and Title IX, USMCA Supplemental
Appropriations, 2020)

e U.S.-Mexico Border Water Infrastructure Program

e Voluntary School and Child Care Program Lead Testing and Remediation Grant Program
(SDWA 1464(d))

e Water Infrastructure Finance and Innovation Act (WIFIA)

The questions and answers in this document apply to the implementation of BABA requirements for the
Office of Water infrastructure programs listed above unless superseded by regulation, statute, or other
applicable guidance. For many of the programs listed above which did not have domestic preference
requirements prior to BABA, additional implementation details are pending or may be developed after
the issuance of these procedures. In addition, EPA notes that more direction will be helpful to inform the
determination and definition of domestic content in manufactured goods. Supplemental guidance on
these and other issues, from either OMB or EPA, may be forthcoming. These implementation
procedures may also apply to additional, unlisted EPA programs which may be required to apply BABA
subsequent to publication of this memorandum (e.g., future funding programs which have been
authorized, but not yet appropriated).

For more information on the BABA requirements, visit the EPA Office of Water’s dedicated website —
https://www.epa.gov/cwsrf/build-america-buy-america-baba — or contact your funding authority (such as
your grants officer, portfolio manager, or state contact). For information on approved waivers, visit
https://www.epa.gov/cwsrf/build-america-buy-america-baba-approved-waivers. You may also email
questions to BABA-OW @epa.gov.

This Implementation Procedures document is organized to provide responses to questions in the
following topic areas:
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QUESTIONS AND ANSWERS

SECTION 1: GENERAL

e (QI.1: Will EPA provide documentation for BABA for bid solicitations and suggested contract
language? Will EPA provide suggested language for Assistance Agreements?

o Al.1l: See Appendix 1, which includes suggested language for construction contracts which

addresses the BABA requirements. In addition to the language suggested in Appendix 1,
EPA also recommends that assistance recipients prepare contract bid solicitation documents
with a statement for the consulting engineers and construction firms as follows: “By signing
payment application and recommending payment, Contractor certifies they have reviewed
documentation for all products and materials submitted for payment, and the certifications
are sufficient to demonstrate compliance with Build America, Buy America Act
requirements.” In most cases, the assistance recipient’s representatives assume the
responsibility for their clients to conduct due diligence on compliance with applicable
domestic preference requirements.

All Federal Financial infrastructure assistance agreements subject to BABA must have a
clause requiring compliance with the requirements. See Appendix 2 for example assistance
agreement language.

e QI1.2: Would federally-financed infrastructure projects outside of the United States need to comply
with the BABA requirements?

©)

@)

A1.2: No. According to the OMB Guidance (M-22-11), a “project” is defined as “...any
activity related to the construction, alteration, maintenance, or repair of infrastructure in the
United States.” Therefore, the BABA requirements are not implicated for infrastructure
projects occurring outside of the United States, such as projects funded through the United
States-Mexico-Canada Agreement with infrastructure activities occurring in Mexico or
Canada (that is, outside the United States).

e (Q1.3: If most of the project is BABA compliant, and a small portion is not, can an assistance
recipient self-fund (i.e., paying with non-federal dollars) the non-compliant products?

©)

A1.3: Any project that is funded in whole or in part with federal assistance must comply with
the BABA requirements, unless the requirements are otherwise waived. All iron, steel,
manufactured products, and construction materials used in a project must meet the BABA
requirements unless waived. Absent a waiver, there is no “small portion” or product that does
not need to satisfy the BABA requirements unless the requirements are waived (or
specifically excluded as is the case for cement and cementitious materials; aggregates such as
stone, sand, or gravel; aggregate binding agents or additives; or non-permanent products). An
assistance recipient may request a waiver or inquire as to whether a broad waiver, such as a
de minimis waiver, might apply.



e (Ql.4: How do international trade agreements affect the implementation of the BABA requirements?

o Al.4: The BABA requirements apply in a manner consistent with United States obligations
under international trade agreements. Typically, these obligations only apply to direct
procurement by the entities that are signatories to these trade agreements. In general,
assistance recipients are not signatories to such agreements, so these trade agreements have
no impact on BABA implementation. In the few instances where such an agreement applies
to a municipality, that municipality is responsible for determining its applicability and
requirements and communicating with the funding authority (such as EPA and/or a state) on
the actions taken to comply with BABA.

SECTION 2: PRODUCT COVERAGE

e 2.1: For products made of iron and steel, what is the difference between predominantly and
primarily iron and steel?

o A2.1: EPA considers the terms “predominantly” and “primarily” to be interchangeable, such
that a product is considered predominantly (or primarily) iron and steel if it contains greater
than 50 percent iron and steel by material cost.

e (2.2: What is the definition of construction materials (with examples)?

o A2.2: From OMB Guidance M-22-11: “construction materials” include an article, material,
or supply (other than an item of primarily iron or steel; a manufactured product; cement and
cementitious materials; aggregates such as stone, sand, or gravel; aggregate binding agents or
additives; or non-permanent products) that is or consists primarily of:

= non-ferrous metals,

= plastic and polymer-based products (including polyvinylchloride, composite building
materials, and polymers used in fiber optic cables), (including optic glass),

=  Jumber, and

= drywall.

For example, a plate of glass would be a construction material under BABA, but a framed
window that incorporates the glass into a frame would be a manufactured product. Another
common construction material for water infrastructure projects would be polyvinyl chloride
(PVC) pipe and fittings. However, if PVC components are incorporated into a more complex
product such as instrumentation and control equipment or a water treatment unit, those items
would be manufactured products.

e (2.3: What are manufactured products (with examples)?

o A2.3: From OMB Guidance M-22-11: “...all manufactured products used in the project are
produced in the United States—this means the manufactured product was manufactured in
the United States; and the cost of the components of the manufactured product that are
mined, produced, or manufactured in the United States is greater than 55 percent of the total



cost of all components of the manufactured product, unless another standard for determining
the minimum amount of domestic content of the manufactured product has been established
under applicable law or regulation...”

The manufactured products category would cover the majority of potential water
infrastructure products, including complex products made up of a variety of material types
and components. For water infrastructure projects, common manufactured products would
include, but not be limited to, pumps, motors, blowers, aerators, generators, instrumentation
and control systems, gauges, meters, measurement equipment, treatment equipment,
dewatering equipment, actuators, and many other mechanical and electrical items.

e (2.4: Which category will valves fall under for BABA? Will it differ from the American Iron and
Steel (AIS) requirements?

o A2.4: For programs that are subject to BABA and AIS (SRF, WIFIA, and Community
Project Funding), projects using valves should classify them as iron and steel products under
BABA as long as their material cost is made up of more than 50 percent iron and/or steel.
Valves with 50 percent or less iron and/or steel by material cost would be considered
manufactured products under the BABA requirements.

In accordance with OMB Guidance M-22-11, an article, material, or supply should be
classified into only one of the three categories: iron and steel, manufactured products, or
construction materials. Under the AIS requirements, all valves made primarily of iron and
steel (that is, those with iron and/or steel material cost greater than 50 percent) must comply
with the AIS requirements. For BABA, EPA interprets Section IV of OMB Guidance M-22-
11 to mean that iron and steel products are those items that are primarily iron and steel, the
same as for the AIS requirements.

e 2.5: Does EPA have a list of products to be classified as “Iron and Steel” under BABA?

o A2.5: Although this list is not comprehensive, the following products were classified as AIS
products if made primarily (more than 50 percent) of iron and/or steel by materials cost (for
programs subject to both AIS and BABA, this list would be equivalent for “iron and steel”
items or products under either requirement):

Products likely made “primarily” of iron and steel to be classified as Iron and Steel under BABA

Lined and Unlined Pipe Lined and Unlined Fittings Tanks
Flanges Pipe Clamps and Restraints Structural Steel
Pre-Cast, Iron/Steel Reinforced
Valves Hydrants Concrete (of all types, regardless
of iron/steel content percentage)
Maqhgle Cove.rs and other Access Hatches Ballast Screens
Municipal Castings
Iron or Steel Benches Bollards Cast Bases
Cast Iron Hinged Hatches Cast Iron Riser Rings Catch Basin Inlets
Cleanout/Monument Boxes Construction Covers and Frames Curb and Corner Guards




Products likely made “primarily” of iron and steel to be classified as Iron and Steel under BABA

Curb Boxes

Curb Openings

Curb Stops

Detectable Warning Plates

Downspout Shoes

Drainage Grates

Drainage Grate Frames and Curb
Inlets

Inlets

Junction Boxes

Lampposts

Manhole Rings and Frames

Manhole Risers

Meter Boxes

Service Boxes

Steel Hinged Hatches

Steel Riser Rings

Trash Receptacles

Tree Grates

Tree Guards

Trench Grates

Valve Boxes

Valve Box Covers and Risers

Access Ramps

Aeration Pipes and Fittings
(separate from aeration/blowers)

Angles

Backflow Preventers/Double
Check Valves

Baffle Curtains

Iron or Steel Bar

Bathroom Stalls

Beam Clamps

Cable Hanging Systems

Clarifier Tanks

Coiled Steel

Column Piping

Concrete Reinforcing Bar, Wire,
and Fibers

Condensate Sediment Traps

Corrugated Pipe

Couplings

Decking

Digestor Covers

Dome Structures

Door Hardware

Doors Ductwork Expansion Joints
Expansion Tanks (dlaphr'agm, Fasteners Fencing and Fence Tubing
surge, and hydropneumatics)
Fire Escapes Flanged Pipe Flap Gates
Framing Gate Valves Generic Hanging Brackets
Grating Ground Testing Boxes Ground Test Wells
Guardrails HYAC Registers, Diffusers, and Joists
Grilles
. Lifting Hooks, J-bar, Connectors
Knife Gates Ladders within, and Anchors for Concrete
Lockers Man Baskets and Material Manhole Steps
Platforms
Mud Valves Municipal Casting Junctions Non-mechanical (aka stationary)

Louvers and Dampers

Overhead Rolling Doors/
Uplifting Doors (manual open, no
motor)

Pipe Connectors

Pipe Hangers

Pipe Pilings (any type of steel
piling)

Pipe Spool (pipe, flanges,
connectors, etc.)

Pipe Supports

Pitless Adaptors

Pre-fab Steel Buildings/Sheds
(simple structure, unfurnished)

Pre-stressed Concrete Cylinder
Pipe (PCCP)

Railings

Reduced Pressure Zone (RPZ)
Valves

Roofing

Service Saddles

Sheet Piling

Sinks (not part of eyewash
systems)

Solenoid Valves

Stairs

Static Mixers

Stationary Screens

Surface Drains

Tapping Sleeves

Telescoping Valves

Tipping Buckets

Trusses

Valve Stems (excluding

Tubing Valve Stem Extensions handwheels and actuators)
Wall Panels Wall Sleeves/Floor Sleeves Welding Rods

Well Casing Well Screens Wire

Wire Cloth Wire Rod Wire Rope and Cables




Q2.6: Does EPA have a list of products that could be made “primarily” of iron and steel but would
be classified as “manufactured products” under BABA?

A2.6: Although this list is not comprehensive, the following products would be considered
“manufactured products” under the BABA requirements, even if the item might be composed
primarily of iron and steel by materials cost (Note: These items are not subject to the AIS

requirements.):

Products likely made “primarily” of iron and steel to be classified as Manufactured Products under BABA

Actuator Superstructures/ Support
Structures

Aeration Nozzles and Injectors

Aerators

Analytical Instrumentation

Analyzers (e.g., ozone, oxygen)

Automated Water Fill Stations

Blowers/Aeration Equipment

Boilers, Boiler Systems

Chemical Feed Systems (e.g.,
polymer, coagulant, treatment
chemicals)

Chemical Injection Quills

Chemical Injectors

Clarifier Mechanisms/Arms

Compressors

Controls and Switches

Conveyors

Cranes

Desiccant Air Dryer Tanks

Dewatering Equipment

Dewatering Roll-offs

Disinfection Systems

Drives (e.g., variable frequency
drives)

Electric/Pneumatic/Manual
Accessories Used to Operate
Valves (such as electric valve
actuators)

Electrical Cabinetry and Housings
(such as electrical
boxes/enclosures)

Electrical Conduit

Electrical Junction Boxes

Electronic Door Locks

Elevator Systems (hydraulic, etc.,)

Emergency Life Systems
(including eyewash stations,
emergency safety showers, fire
extinguishers, fire suppression
systems including sprinklers
/piping/valves, first aid, etc.)

Exhaust Fans

Fall Protection Anchor Points

Fiberglass Tank w/Appurtenances

Filters (and appurtenances,
including underdrains, backwash
systems)

Flocculators

Fluidized Bed Incinerators

Galvanized Anodes/Cathodic
Protection

Gear Reducers

Generators

Geothermal Systems

Grinders

Heat Exchangers

HVAC (excluding ductwork)

HVAC Dampers (if appurtenances
to aerators/blowers)

Intake and Exhaust Grates (if

HVAC Louvers (mechanical) Instrumentation
appurtenances to aerators/blowers)
Laboratory Equipment Ladder Fall Prevention Systems Ladder Safety Posts
S . . . . Mechanical or Actuated
Lighting Fixtures Lightning and Grounding Rods Louvers/Dampers

Membrane Bioreactor Systems

Membrane Filtration Systems

Metal Office Furniture (fixed)

Meters (including flow, wholesale,
water, and service connection)

Motorized Doors (unit)

Motorized Mixers

Motorized Screens (such as
traveling screens)

Motors

Pelton Wheels

Pipeline Flash Reactors (similar to
injectors)

Plate Settlers

Precast Concrete without
Iron/Steel Reinforcement




Products likely made “primarily” of iron and steel to be classified as Manufactured Products under BABA

Furnished Pre-fab Buildings (such
as furnished with pumps, Presses (including belt presses) Pressure Gauges
mechanics inside)

Pump Cans/Barrels and Strainers Pumps Mechanical Rakes
Safety Climb Cable Sampling Stations (unless also act Scrubbers
as hydrant)
Sensors Sequencing Batch Reactors (SBR) | Steel Shelving (fixed)
. . . Steel Cabinets (fixed
Slide and Sluice Gates Spray Header Units interior/furniture)

Supervisory Control and Data Tracer Wire Valve Manual Gears, Actuators,
Acquisition (SCADA) Systems Handles
Water Electrostatic Precipitators
(WESP)

Voltage Transformer Water Heaters

Weir Gates

e Q2.7: Is asphalt paving a covered product under BABA?

o A2.7:No. EPA interprets Section 70917(c) of the IIJA to exclude asphalt from BABA
requirements. Asphalt paving is a type of concrete composed of an aggregate material mixed
with a binder (bitumen). EPA considers asphalt concrete to be excluded by section 70917(c)
due to its similarities with cement and cementitious materials.

SECTION 3: CO-FUNDING

e Q3.1: If projects are co-funded with funding mechanisms that don’t require BABA, must the entire
project comply with BABA?

o A3.1: Yes. Any project that is funded in whole or in part with federal assistance must comply
with the BABA requirements, unless the requirements are otherwise waived. A “project”
consists of all construction necessary to complete the building or work regardless of the
number of contracts or assistance agreements involved so long as all the contracts and
assistance agreements awarded are closely related in purpose, time, and place. This precludes
the intentional splitting of projects into separate and smaller contracts or assistance
agreements to avoid BABA’s applicability on some portions of a larger project, particularly
where the activities are integrally and proximately related to the whole. However, there are
many situations in which major construction activities are clearly undertaken in separate
phases that are distinct in purpose, time, or place, in which case, separate contracts or
assistance agreements would carry separate requirements.



e (Q3.2: How will project requirements be determined for co-funded projects subject to potentially
different general applicability/programmatic waiver conditions (such as different adjustment period
waivers)?

o A3.2: OMB Guidance M-22-11 addresses cases with project co-funding from separate
programs. EPA would apply the guidance’s “cognizant” program determination to projects
that are co-funded with different general applicability/programmatic waivers. For instance, if
a project were co-funded between WIFIA and SRF and the majority of the Federal funding
for the project is from WIFIA, then WIFIA would be the “cognizant” program for application
and determination of waivers. In that case, any conditions from an applicable WIFIA waiver
would apply.

SECTION 4: WAIVERS

e (Q4.1: Who may apply for a waiver and how do you apply?

o A4.1: Assistance recipients and their authorized representatives may apply for a project-
specific waiver. EPA does not accept waiver requests from suppliers, distributors, or
manufacturers unless the assistance recipient endorses and submits the request on its own
behalf to the funding authority. In the case where multiple programs are providing federal
funds to the project, the assistance recipient should submit the waiver request to the
cognizant program, the one providing the greatest amount of federal funds for the project.
For information on applying for cost waivers, see questions 4.4 and 4.5. For information on
the SRF program roles and responsibilities, see question 7.6.

Project-specific waiver requests should generally include: (1) a brief summary of the project,
(2) a description and explanation of the need for the waiver for the product(s) in question, (3)
a brief summary of the due diligence conducted in search of domestic alternatives (which
could include correspondence between assistance recipient and supplier/distributors), (4) the
quantity and materials of the product(s) in question, (5) all engineering specifications and
project design considerations relevant to the product(s) in question, (6) the approximate unit
cost of items (both foreign and domestic) in addition to an estimated cost of the materials and
overall project, (7) the date any products will be needed on site in order to avoid significant
project schedule disruptions, and (8) any other pertinent information relevant to EPA’s
consideration of the waiver (e.g., if relevant for SRF projects: whether the project is
designated as an equivalency project, the date the plans and specifications were submitted to
the state, the date of construction initiation, expected date of project completion, any special
considerations such as local zoning and building ordinances, seismic requirements, or noise
or odor control requirements).

In the case of indirect federal assistance, such as the SRF programs, the state authority
reviews and conveys the waiver request to EPA. States should submit waiver requests to the
appropriate program waiver request inbox. For SRF projects, please use
CWSRFWaiver@epa.gov or DWSRFWaiver@epa.gov.
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e (4.2: Can an assistance recipient request a waiver based on a specification written for a specific
brand or model of product (that is, a specification that names a branded item or model)?

o A4.2: In most cases, performance-based specifications are expected and required for the
majority of infrastructure projects funded by EPA’s financial assistance programs. In rare
cases where “branded” or product-specific sourcing may be included in project
specifications, it is suggested that the specifications include the item in question (that is, not
simply a catalog page, but also materials of construction, sizing, quantities, and applicable
engineering performance design characteristics for the project, etc.) in addition to the
standard phrase “or equal.” For the purposes of product alternative market research, EPA will
evaluate the BABA requirements based on performance-based engineering specifications for
the product(s) in question. If the project’s specifications do not include performance-based
specifications, or at least an “or equal” designation, EPA will base its research on an “or
equal” designation using best professional judgment to the extent practicable.

e (Q4.3: If a manufactured product is not readily available domestically, will EPA provide short-term
“limited availability” product waivers?

o A4.3: EPA will address the unavailability of domestic products through the waiver process,
including potential national short-term waivers for specific products, if appropriate. To the
extent practicable and with the intent to maximize domestic market and supply chain
development, EPA intends to address issues of broad product unavailability with targeted,
time-limited, and conditional waivers, as prescribed in OMB Guidance M-22-11. EPA will
follow its robust and thorough product research processes (those put into place for the AIS
requirements for the SRF and WIFIA programs and expanded for the new BABA
requirements) to identify and determine those products for which proposed national/general
applicability waivers may be appropriate.

e (4.4: What information is needed when applying for a cost waiver under BABA?

o A4.4: As part of the cost waiver request, the assistance recipient must demonstrate that
implementation of the BABA requirements will increase the overall project cost more than
25 percent. Depending on the circumstances of the overall project cost increases,
documentation to justify the cost waiver can vary but may include itemized cost estimates or
bid tabulations comparing project costs with and without BABA implementation. Assistance
recipients should begin assessing the potential cost impacts of the BABA requirements
during the design phase of a project.

e (4.5: Can administrative costs associated with tracking and verification of certifications be
considered when determining if the cost of a project increases by 25 percent or more?

o A4.5: Yes. Section 70914(b)(3) of the IIJA states that a waiver may be provided if the overall
cost of the project increases by more than 25 percent due to the “inclusion of iron, steel,
manufactured products, or construction materials produced in the United States.” EPA
interprets this to mean that the “inclusion” of the BABA-covered products could encompass
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reasonable administrative costs associated with complying with the BABA requirements,
such as staff, contractor, and technological resources to collect and track BABA compliance
documentation.

e (Q4.6: How can assistance recipients and construction contractors address product delivery delays?

o A4.6: Assistance recipients should reasonably plan for material procurement to account for
known potential supply chain issues or extended lead times and shall notify the funding
authority well in advance of the issues so that prompt attention can be given to explore
options. Where extended lead times for compliant products are impacting project schedules
and may significantly impact construction progress, timely communication with the funding
agency is important. For products that are unavailable within a reasonable timeframe to meet
the objectives and schedule of a project, EPA may consider a non-availability waiver with
adequate justification. An assistance recipient would need to apply for the waiver and contact
its funding authority (such as EPA and/or a state) to initiate the waiver process.

SECTION 5: DOCUMENTING COMPLIANCE

e (Q5.1: Who will be responsible for BABA enforcement?

o AS.1: Responsibility for BABA implementation applies at all levels, from manufacturers to
suppliers and distributors, construction contractors, assistance recipients, and funding
authorities.

The manufacturers have responsibility to provide adequate and accurate documentation of
the products manufactured. If suppliers and distributors are involved, they are responsible for
passing along compliance documentation for products supplied to projects that are subject to
the BABA requirements.

The assistance recipient and their representatives are primarily responsible for ensuring the
documentation collected for products used on the project is sufficient to document
compliance with the BABA requirements.

The funding authority is responsible for providing oversight and guidance as needed to
ensure the proper implementation of the requirements. The Uniform Grants Guidance (UGG)
(Title 2 of the Code of Federal Regulations (CFR) Part 200) applies to many Federal
financial assistance agreements that will include BABA requirements. The general provisions
of 2 CFR Part 200 determine the responsible party for the grant funding authority.

For information on SRF program roles and responsibilities, see question 7.6.

At all levels, where fraud, waste, abuse, or any violation of the law is suspected, the Office of
Inspector General (OIG) should be contacted immediately. The OIG can be reached at 1-888-
546-8740 or OIG_Hotline@epa.gov. More information can be found at this website:
http://www.epa.gov/oig/hotline.htm.
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e (Q5.2: When will the BABA requirements be assessed for compliance? Do assistance recipients need
to have waivers for potential non-domestic products before assistance agreements are in place, at the
time products are procured or products are incorporated into the project (i.e., used)?

o AS5.2: Compliance is assessed where the domestic product is used (or installed) at the project
site. Proper compliance documentation, whether it is a BABA certification letter or a waiver,
should accompany a product prior to its “use”, in accordance with Section 70914(a) of I11JA.
This may occur prior to assistance agreements being in place but is not necessary.
Additionally, communication of BABA requirements through appropriate Terms and
Conditions in financial assistance agreements and in project solicitation and contract
documents is key in ensuring all parties involved are informed of the requirements for the
project before construction is underway.

e (5.3: How can product compliance with the BABA requirements be demonstrated?

o AS5.3: Assistance recipients and their representatives should ensure that the products
delivered to the construction site are accompanied by proper documentation that demonstrate
compliance with the law and be made available to the funding authority upon request. The
documentation may be received and maintained in hard copy, electronically, or could be
embedded in construction management software. The use of a signed certification letter for
the project is the most direct and effective form of compliance documentation for ensuring
products used on site are BABA-compliant prior to their installation; however, other forms of
documentation are also acceptable as long as collectively, the following can be demonstrated:

(1) Documentation linked to the project. For example, this can be in the form of the project
name, project location, contract number, or project number.

(2) Documentation linked to the product used on the project. For example, description of
product(s) (simple explanation sufficient to identify the product(s)), or an attached (or
electronic link to) purchase order, invoice, or bill of lading.

(3) Documentation includes statement attesting that the products supplied to the assistance
recipient are compliant with BABA requirement. Reference to the Infrastructure
Investment and Jobs Act (“IIJA”) or the Bipartisan Infrastructure Law (BIL) are also
acceptable. For iron and steel items under BABA, references to the American Iron and
Steel (AIS) requirements are also acceptable and reciprocal with BABA for such items.

(4) Documentation that manufacturing occurred in the United States, which could include,
for example, the location(s) of manufacturing for each manufacturing step that is being
certified. It is acceptable for manufactured products to note a single point of
manufacturing, documenting that the final point of manufacturing is in the United States.
Note that each BABA category may require different determinations for compliance.

(5) Signature of company representative (on company letterhead and signature can be
electronic). The signatory of the certifying statement affirms their knowledge of the
manufacturing processes for the referenced product(s) and attests that the product meets
the BABA requirements.
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In addition to compliance documentation, assistance recipients or their representatives should
also conduct a visual inspection of the product when it arrives to the project site, especially
for iron and steel products which are often stamped with the country of origin. (Note: A
country of origin stamp alone is not sufficient verification of compliance with BABA and
assistance receipts should not rely on it to ensure compliance.)

EPA may develop alternative procedures for demonstrating compliance. Additional project-
or program-specific instructions may be developed on a case-by-case basis in order to meet
individual circumstances.

e (Q5.4: Will EPA provide a form or template for tracking and documenting compliance?

o AS5.4: EPA does not require a specified format for tracking or documenting compliance.
Assistance recipients are free to develop any system (from simple to complex software) for
tracking items used on the project and the accompanying compliance documentation, e.g.,
certification letters, applicable waivers, if it helps with implementation and compliance.
Elements that may help with keeping track of compliance may include: product description,
quantity required/used, product category (i.e., iron and steel, manufactured product, or
construction material), status of obtaining certification letter, product cost, and whether the
item might qualify as de minimis, or qualify under another applicable waiver.

e (5.5: If a manufacturer claims to comply with the Buy American Act, does it also comply with
BABA?

o AS5.5: No. With the exception of the AIS requirements — which EPA interprets to be
equivalent to the “iron and steel” requirements under BABA — EPA does not have an
interpretation about the comparability of other domestic preference requirements relative to
BABA. Any products that are to be certified as compliant with BABA should include a
specific reference to the BABA requirements and appropriate attestation from a responsible
manufacturing company official. See Question 5.3 for EPA’s recommendations for BABA
certification letters.

e (5.6: How will assistance recipients manage certification letters for hundreds, possibly thousands of
products?

o AS5.6: EPA recognizes that the new BABA requirements will cover most products used in
typical water and wastewater infrastructure projects, and that the number of items which may
require certification at large and/or complex projects may reach several hundred. EPA is
concerned about the potential administrative burden that this would place on assistance
recipients. EPA recommends that projects with a high number of potentially covered
products meet with their funding authority about potential compliance strategies to minimize
burden and streamline compliance activity. Assistance recipients should prepare contract bid
solicitation documents with a statement for the consulting engineers and construction firms
as follows: “By signing payment application and recommending payment, Contractor
certifies they have reviewed documentation for all products and materials submitted for
payment, and the documentation is sufficient to demonstrate compliance with Build America,
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Buy America Act requirements.” In most cases, the assistance recipient’s representatives
may assume the responsibility for their clients to conduct due diligence on compliance with
applicable domestic preference requirements.

e (5.7: Who is responsible for documenting the 55 percent content requirement for manufactured
products under BABA? What if the final manufacturer cannot trace or verify domestic origin for all
components?

©)

AS5.7: The manufacturer who signs a certification letter is responsible for documenting
compliance with any of the three categories of products (iron and steel, manufactured
products, or construction materials). For manufactured products, BABA requires that greater
than 55 percent of the total cost of all components of the manufactured product be from
domestic sources. EPA recommends that the certification letter for manufactured products
document whether the item passes the content test in the final product along with a statement
attesting to compliance with the BABA requirements for manufactured products.

e (5.8: How do final product fabricators document compliance when the final step of manufacturing
may be simply assembling components?

©)

AS5.8: Itis acceptable, in many cases, especially for highly complex manufactured products
that utilize many sub-components, for the final point of assembly to certify without using a
“step certification” process. Multiple certifications (i.e., step certifications) or a singular
certification can be used for a product, as long as the certifying official is willing to attest to
the product’s compliance with BABA requirements at all stages of manufacturing.

e (5.9: Will Material Test Reports be acceptable in lieu of a BABA certification for iron and steel?

©)

e Q5.10:

AS5.9: Material Test Reports (MTRs, commonly referred to as “Mill Certifications” or “Mill
Certs”) provide the chemical composition of steel and iron from a mill or foundry. If an MTR
accompanies the delivery of steel or iron to a project site with an invoice or bill of lading,
EPA will consider it sufficient to demonstrate compliance (equivalent to a certification letter)
as long as the MTR includes a manufacturer representative’s signature in addition to the
location (city and state) of the mill/foundry. It is common for MTRs to be the first letter in a
“step certification” if the product is further fabricated or painted, etc., by another
manufacturer.

Can a manufacturer use a fillable certification letter for products?

AS5.10: EPA recommends that certifications be signed by representatives of the
manufacturing entity. EPA does not oppose manufacturers using forms to internally develop
letters within their company, thereby providing signed, non-manipulable certification letters
to suppliers, distributors, and/or assistance recipients. A fillable form that can be changed by
someone outside of the manufacturer after signature does not demonstrate compliance and
may create compliance concerns for the manufacturer or assistance recipient.
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Q5.11:

@)

Q5.12:

Are product certifications from suppliers and distributors allowed?

AS5.11: EPA recommends that representatives of product manufacturers certify compliance
and discourages suppliers and distributors from creating certification letters. EPA does not
rule out the possibility that a third-party certification process, such as a certification by a
distributor, may be viable. However, EPA is currently not aware of a system or proposed
system that meets the EPA’s recommendations for documentation of product certification.

How long should assistance recipients keep compliance documentation?

AS5.12: Assistance recipients should apply recordkeeping requirements for the project
according to the procedures dictated by the funding authority. For most EPA grant programs,
this is prescribed in the UGG at 2 CFR 200.334-200.338; e.g., the SRF programs require a
minimum of three years. Other funding programs may require longer documentation
retention periods.

SECTION 6: PROGRAMS WITH AMERICAN IRON AND STEEL REQUIREMENTS

Q6.1: Does BABA supersede the American Iron and Steel (AIS) Requirements?

@)

A6.1: The BABA requirements for items considered “iron and steel” are equivalent to those
for covered iron and steel products under the AIS requirements in the Clean Water Act and
the Safe Drinking Water Act. These requirements apply to the CWSRF, DWSRF, WIFIA,
and Water infrastructure Community Grants. BABA includes a “Savings Provision” (Section
70917(b)) that states that BABA does not affect existing domestic content procurement
preferences for infrastructure projects funded by Federal financial assistance programs that
meet the requirements of section 70914. EPA views the AIS requirements as meeting the
“iron and steel” product requirements of BABA Section 70914, as they both include the key
requirement that items made of iron and steel be wholly manufactured in the United States
from the point of melting and/or pouring the iron or steel components through final
manufacturing step. Because of the “Savings Provision” of Section 70917, the AIS
requirements satisfy the “iron and steel” requirements of BABA. For the programs that have
AIS requirements, EPA intends to implement BABA requirements the same way for iron and
steel items as it has done for AIS products.

Q6.2: For iron and steel products, does a manufacturer need to demonstrate compliance from initial
melting through the finished product?

©)

A6.2: For iron and steel products, the BABA requirements are the same as the existing AIS
requirements, in that all of the iron and steel in a covered product (that is, the product is
comprised of more than 50 percent iron and steel by material cost) must be melted and
poured in the United States and all subsequent manufacturing processes (such as grinding,
rolling, bending, reheating, and casting) must occur in the United States.
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Q6.3: Will EPA apply the same manufacturing standards for BABA iron and steel products as for
the American Iron and Steel (AIS) requirements?

o A6.3: Yes. For AIS, EPA did not require raw materials used in the production of steel or iron
to be domestically sourced. For BABA, EPA interprets the requirements to be the same.
Hence, like AIS, raw materials in the production of iron and steel subject to BABA
requirements would not need to be domestically sourced. The key step for both AIS and
BABA domestic iron and/or steel production is the melting/pouring (that is, the location of
the furnace), which must be in the United States.

e Q6.4: Will the certification process be similar to the process established for the American Iron and
Steel requirements?

o A6.4: EPA expects the certification process for the BABA requirements to be very similar to
that established for the AIS requirements. For iron and steel products, the process should
remain the same for AIS and BABA. EPA recommends for manufactured products and for
construction materials that certification letters include direct reference to the product/material
content requirements under BABA, in addition to an affirmative statement verifying that the
product meets the BABA requirements.

e Q6.5: Will duplicate certification letters be required for AIS and BABA for iron/steel products?

o A6.5: No. Compliance with BABA requirements will be sufficient to demonstrate
compliance with AIS requirements for iron and steel products. If a project is subject to
BABA, the only demonstration of compliance necessary is with the BABA requirements, of
which the iron and steel requirements are equivalent to those of the AIS statutory
requirements: the iron or steel in a product made primarily or predominantly of iron and steel
(comprising more than 50 percent iron and steel by material cost) must be melted and/or
poured in the United States and all subsequent manufacturing processes must occur in the
United States.

SECTION 7: PROGRAM-SPECIFIC ISSUES
e Q7.1.: How do the BABA requirements apply to Community Grants?

o A7.1: The Community Project Funding/Congressionally Directed Spending grants for the
construction of drinking water, wastewater, and stormwater infrastructure and for water
quality protection are subject to the requirements specified in the explanatory statement
accompanying the Consolidated Appropriations Act (Explanatory Statement for Division G
of P.L. 117-13, the Consolidated Appropriations Act of 2022). The explanatory statement
asserts: “Applicable Federal requirements that would apply to a Clean Water State Revolving
Fund or Drinking Water State Revolving Fund project grant recipient shall apply to a grantee
receiving a CPF grant under this section.” Therefore, the federally funded Community
Project Funding/Congressionally Directed Spending grants are subject to the same
requirements that apply to CWSRF or DWSREF projects, including BABA and AIS
requirements. See also A1.2.
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e (Q7.2: Should SRF projects covered by the BABA SRF Projects Design Planning Adjustment Period
Waiver follow the same procedures for demonstrating compliance as outlined for American Iron and
Steel requirements?

o A7.2: Yes. The SRF Design Planning Adjustment Period waiver does not waive the iron and
steel requirements under BABA. The SRF programs have existing domestic preference
requirements for SRF projects under CWA Section 608 and SDWA Section 1452(a)(4) (AIS
requirements) to use iron and steel products that are produced in the United States. Sections
70917(a) and (b) of BIL explain the application of BABA to existing domestic preference
requirements. Specifically, the savings provision in Section 70917(b) states that existing
domestic preference requirements that meet BABA requirements are not affected by BABA.
The statutory AIS requirements were existing at the time BABA became law and satisfy the
BABA iron and steel requirements. Therefore, the statutory AIS requirements that have
previously applied to SRF-funded projects will continue to do so, and compliance with AIS
requirements will satisfy the BABA iron and steel requirements. Demonstration of
compliance for iron and steel products will follow the AIS implementation policies for
projects subject to the waiver.

e Q7.3: For SRF programs, is BABA considered a federal cross-cutting authority? (i.e., do
“equivalency” rules apply?)

o A7.3:Yes, BABA is considered a federal cross-cutting requirement that applies to SRF
assistance equivalent to the federal capitalization grant (i.e., “equivalency” projects). EPA’s
SRF regulations at 40 CFR 35.3145 and 35.3575 require states and recipients of SRF funds
equivalent to the amount of the federal capitalization grant to comply with federal cross-
cutting requirements. Section 70914 of the IIJA, which states when a Buy America
preference applies, explains that “none of the funds made available for a Federal financial
assistance program for infrastructure...may be obligated for a project unless all of the iron,
steel, manufactured products, and construction materials used in the project are produced in
the United States.” Therefore, BABA only applies to projects funded in an amount equivalent
to the federal capitalization grant and not to those projects receiving funds in excess of the
capitalization grant (i.e., “non-equivalency” projects). (Note: The AIS requirements continue
to apply for all SRF projects, including non-equivalency projects, and all WIFIA and
Community Grant projects, because equivalency does not apply.)

e (Q7.4: Do the BABA requirements apply to Drinking Water State Revolving Fund set-asides?

o A7.4: Due to requirements related to the deposit of funds in the DWSRF program, almost all
of the funds used to conduct set-aside activities are Federal dollars. Therefore, Federal cross-
cutting requirements must be applied to all set-aside activities. However, in the case of most
set-aside activities, the cross-cutting requirements will not be implicated because of the
nature of the activities conducted under the set-asides. Because the BABA requirements only
apply to infrastructure, and infrastructure typically is not an eligible set-aside expenditure
(with one potential exception being loans for incentive-based source water protection
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measures under the Local Assistance and Other State Programs Set-Aside), the BABA
requirements will not apply to most set-aside activities.

e (Q7.5: What if an SRF project is refinanced using Federal financial assistance on or after May 14,
20227

o A7.5: If an SRF project began construction, financed from another funding source, prior to
May 14, 2022, but is refinanced through an assistance agreement executed on or after that
date, BABA requirements will apply to all construction that occurs on or after May 14, 2022,
through completion of construction, unless a waiver applies. There is no retroactive
application of the BABA requirements where a refinancing occurs for an SRF project that
has completed construction prior to May 14, 2022. (Note: If SRF funding is used for the
refinancing, the AIS requirements may still apply depending on the timing of construction.)

e (Q7.6: What are the roles and responsibilities for SRF programs for BABA implementation?

o A7.6: Implementation of the BABA requirements for the State Revolving Fund programs
will continue the roles and responsibilities from the successful AIS implementation process.

As with AIS, it is both the assistance recipient’s and the state’s responsibility to ensure
compliance with the BABA requirements. The state is the recipient of a federal capitalization
grant and must comply with all grant conditions, including a condition requiring adherence to
BABA requirements.

Consequently, states are strongly advised to conduct site visits of projects during
construction and review documentation demonstrating the assistance recipient’s proof of
compliance. In EPA’s experience, most states conduct periodic site visits and arrange timely
meetings with funded projects. Observed best practices typically include a meeting early in
the process (sometimes before bid and usually prior to commencing construction) and at least
one project site visit during the construction process. Assistance recipients must maintain
documentation of compliance with the BABA requirements, as explained in question 5.3.
The documents must be kept by the assistance recipient and should be reviewed by the state
during project reviews.

The state’s role in the waiver process is to review any waiver requests submitted to the state
to ensure that all necessary information has been provided by the assistance recipient prior to
forwarding the request to EPA. If a state finds the request lacking, the state should work with
the assistance recipient to help obtain complete information. Question 4.1 explains the
information needed by EPA to expediently review a waiver request.

In order to implement the BABA requirements, EPA has developed an approach for effective
and efficient implementation of the waiver process to allow projects to proceed in a timely
manner. The framework described below will allow states, on behalf of the assistance
recipients, to apply for waivers of the BABA requirements directly to EPA Headquarters.
Only waiver requests received and/or endorsed from states will be considered. Pursuant to
BABA, EPA has the responsibility to make findings as to the issuance of waivers to the
BABA requirements.
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Step-by-step SRF Waiver Process

The waiver process begins with the assistance recipient. To fulfill the BABA requirements,
the assistance recipient must in good faith design the project (where applicable) and solicit
bids for construction with American-made iron and steel, manufactured goods, and
construction materials. It is essential that the assistance recipient include the BABA terms in
any request for proposals or solicitations for bids, and in all contracts (see Appendix 2 for
sample construction contract language). The assistance recipient may receive a waiver at any
point before, during, or after the bid process, if one or more of three statutory conditions is
demonstrated to EPA and approved.

To apply for a project-specific waiver, the assistance recipient should email the request in the
form of a Word document (.doc) or editable PDF (.pdf) to the funding program. It is strongly
recommended that each state identify a person or persons for BABA communications. The
state designee(s) will review the application for the waiver and determine whether the
necessary information has been included (Note: More information may be provided in the
future regarding what information is required to be included in waiver requests). Once the
waiver application is complete, the designee will forward the application to
CWSRFWaiver@epa.gov or DWSRFWaiver@epa.gov.

Evaluation by EPA

After receiving an application for waiver of the BABA requirements and ensuring sufficient
information was provided, EPA will publish the request on its website for 15 days and
receive public comment. EPA will then determine whether the application properly and
adequately documents and justifies the statutory basis cited for the waiver.

In the event that EPA finds that adequate documentation and justification has

been submitted, the Administrator may grant a waiver to the assistance recipient. EPA

will notify the state designee whether a waiver request has been approved or not approved as
soon as such a decision has been made. Granting such a waiver is a four-step process:

1. Research — After receiving an application for a waiver, EPA will perform market research
to determine whether the iron, steel, manufactured goods, or construction materials are
available domestically.

2. Posting — After research, if no domestic product has been identified, EPA is required to
publish the application and all material submitted with the application on EPA’s website for
15 days. During that period, the public will have the opportunity to review the request and
provide informal comment to EPA. The website can be found at:
https://www.epa.gov/cwsrf/build-america-buy-america-baba-waivers-open-public-comment.

3. Evaluation — After receiving an application for waiver of the BABA

requirements, EPA will determine whether the application properly and adequately
documents and justifies the statutory basis cited for the waiver to determine whether or not to
grant the waiver.
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3. Signature of waiver approval by the Administrator or another agency official
with delegated authority — As soon as the waiver is signed and dated, EPA will
notify the State SRF program and post the signed waiver on the Agency’s website. The
assistance recipient should keep a copy of the signed waiver in its project files.

(Note: Additional steps may be required in the future regarding the waiver process depending
on additional guidance from OMB)
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APPENDIX 1
Example Build America, Buy America (BABA) Act Construction Contract Language

ALL CONSTRUCTION CONTRACTS MUST HAVE A CLAUSE REQUIRING COMPLIANCE
WITH THE BABA REQUIREMENTS. THIS IS AN EXAMPLE OF WHAT COULD BE INCLUDED
IN A PROJECT’S CONSTRUCTION CONTRACT. EPA MAKES NO CLAIMS REGARDING THE
LEGALITY OF THIS CLAUSE WITH RESPECT TO STATE OR LOCAL LAW:

The Contractor acknowledges to and for the benefit of the (“Owner”) and the

(the “Funding Authority”) that it understands the goods and services under this
Agreement are being funded with federal monies and have statutory requirements commonly known as
“Build America, Buy America;” that requires all of the iron and steel, manufactured products, and
construction materials used in the project to be produced in the United States (“Build America, Buy
America Requirements”) including iron and steel, manufactured products, and construction materials
provided by the Contactor pursuant to this Agreement. The Contractor hereby represents and warrants to
and for the benefit of the Owner and Funding Authority (a) the Contractor has reviewed and understands
the Build America, Buy America Requirements, (b) all of the iron and steel, manufactured products, and
construction materials used in the project will be and/or have been produced in the United States in a
manner that complies with the Build America, Buy America Requirements, unless a waiver of the
requirements is approved, and (c¢) the Contractor will provide any further verified information,
certification or assurance of compliance with this paragraph, or information necessary to support a
waiver of the Build America, Buy America Requirements, as may be requested by the Owner or the
Funding Authority. Notwithstanding any other provision of this Agreement, any failure to comply with
this paragraph by the Contractor shall permit the Owner or Funding Authority to recover as damages
against the Contractor any loss, expense, or cost (including without limitation attorney’s fees) incurred
by the Owner or Funding Authority resulting from any such failure (including without limitation any
impairment or loss of funding, whether in whole or in part, from the Funding Authority or any damages
owed to the Funding Authority by the Owner). If the Contractor has no direct contractual privity with
the Funding Authority, as a lender or awardee to the Owner for the funding of its project, the Owner and
the Contractor agree that the Funding Authority is a third-party beneficiary and neither this paragraph
(nor any other provision of this Agreement necessary to give this paragraph force or effect) shall be
amended or waived without the prior written consent of the Funding Authority.
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APPENDIX 2
Example Build America, Buy America (BABA) Act Assistance Agreement Language

ALL FEDERAL FINANCIAL INFRASTRUCTURE ASSISTANCE AGREEMENTS MUST HAVE A
CLAUSE REQUIRING COMPLIANCE WITH THE BABA REQUIREMENTS. THIS IS AN
EXAMPLE OF WHAT COULD BE INCLUDED IN AN ASSISTANCE AGREEMENT (E.G., SRF
LOAN AGREEMENT). EPA MAKES NO CLAIMS REGARDING THE LEGAL SUFFICIENCY OF
THIS CLAUSE WITH RESPECT TO STATE LAW:

Comply with all federal requirements applicable to the assistance received (including those imposed by
the Infrastructure Investment and Jobs Act (“I1JA”), Public Law No. 117-58) which the Participant
understands includes, but is not limited to, the following requirements: that all of the iron and steel,
manufactured products, and construction materials used in the Project are to be produced in the United
States (“Build America, Buy America Requirements”) unless (i) the Participant has requested and
obtained a waiver from the cognizant Agency' pertaining to the Project or the Project is otherwise
covered by a general applicability waiver; or (i1) all of the contributing Agencies have otherwise advised
the Participant in writing that the Build America, Buy America Requirements are not applicable to the
Project.

Comply with all record keeping and reporting requirements under all applicable legal authorities,
including any reports required by the funding authority (such as EPA and/or a state), such as
performance indicators of program deliverables, information on costs and project progress. The
Participant understands that (i) each contract and subcontract related to the Project is subject to audit by
appropriate federal and state entities and (ii) failure to comply with the applicable legal requirements
and this Agreement may result in a default hereunder that results in a repayment of the assistance
agreement in advance of the maturity of the Bonds, termination and/or repayment of grants, cooperative
agreements, direct assistance or other types of financial assistance, and/or other remedial actions.

W From OMB Guidance M-22-11: To avoid a need for duplicative waiver requests from entities that receive funding for one
infrastructure project through multiple Federal agencies, the Federal agency contributing the greatest amount of Federal funds
for the project should be considered the “Cognizant Agency for Made in America” and should take responsibility for
coordinating with the other Federal awarding agencies. Such coordination will provide uniform waiver criteria and
adjudication processes, minimize duplicative efforts among Federal agencies, and reduce burdens on recipients. The
Cognizant Agency for Made in America shall be responsible for consulting with the other Federal awarding agencies,
publicizing the proposed joint waiver, and submitting the proposed joint waiver for review to MIAO.
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Request for Qualifications
CMAR Services for the Silt WTP Improvements Project

Attachment F — Pricing Information Form

The Proposer must complete the Pricing Information Form with all required cost information and include it
in Appendix D of the SOQ. Pricing information includes the following:

1. Phase | Services Fee

a. Hourly rates provided are binding and will be used in preparation of the Phase |
contract.

b. Estimated hours will be used as reference when preparing the Phase | contract.
C. The total cost for Phase | services is binding.

2. Fixed percentage fee for CMAR’s Fee during Phase I, which will be applied to the cost of the
work

Developed from WCDA No. CMAR-101-2022. Reproduced with permission. Proposal Appendix F

Copyright © 2022, Water Collaborative Delivery Association. All rights reserved. Pricing Information Form



Request for Qualifications
CMAR Services for the Silt WTP Improvements Project

Pricing Information Form

Phase | Services

The scope and anticipated schedule of the CMAR contractor services for which pricing is required is
defined in Exhibit A of Attachment C (Draft CMAR Contract). Proposers shall include rates and
estimated hours for Key Personnel and additional staff that will support Key Personnel during Phase | in

the table below.

Key Personnel Rate ($) Hours Total ($)
Additional Staff Rate ($) Hours Total ($)
Expenses - -
Total
Developed from WCDA No. CMAR-101-2022. Reproduced with permission. Proposal Appendix F

Copyright © 2022, Water Collaborative Delivery Association. All rights reserved. Pricing Information Form



Request for Qualifications
CMAR Services for the Silt WTP Improvements Project

Phase Il Construction Services
CMAR Fee

The CMAR Fee will be applied as described in Attachment C (Draft CMAR Contract), Article 7.3. The
CMAR Fee should be inclusive of corporate overhead and profit.

CMAR Fee Percentage %

By signature hereon, the Proposer’s authorized agent (“Agent”) certifies that all necessary corporate acts
have been taken to authorize the Agent to sign this document and that all information provided in Pricing
Information Form are an accurate representation of the information the Proposer is providing.

Proposer’'s Name:

Signed by (Authorized Agent):

Printed Name:

Title:

Date:

Developed from WCDA No. CMAR-101-2022. Reproduced with permission. Proposal Appendix F

Copyright © 2022, Water Collaborative Delivery Association. All rights reserved. Pricing Information Form
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